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Decision on Proposed Amendments to 
Marketing Agreements and to Orders 

A public hearing was held upon pro- 
posed amendments to the 
agreements and the orders regulating 
the handling of milk in the Boston Re- 
gional, Connecticut and New York-New 
Jersey marketing areas. The hearing was 
held, pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601 et 
seq.), and the applicable rules of prac- 
tice (7 CFR Part 900), at Auburn, Mas- 
sachusetts, on November 11-19, 1974, and 
at Worcester, Massachusetts, on Novem- 
ber 20, 1974, pursuant to notice thereof 
issued on October 15, 1974 (39 FR 37491). 

Upon the basis of the evidence intro- 
duced at the hearing and the record 
thereof, the Administrator, on Septem- 
ber, 30, 1975 (40 FR 47316), filed with 
the Hearing Clerk, United States Depart- 
ment of Agriculture, his recommended 
decision containing notice of the oppor- 
tunity to file written exceptions thereto. 

The material issues, findings and con- 
clusions, rulings, and general findings 
of the recommended decision are hereby 
approved and adopted and are set forth 
in full herein, subject to the following 
modifications: 

1. Under the heading “1. Need for 
merger of orders.” : 

a. Paragraph 2 is changed. 

b. Paragrpah 6 is deleted and 3 new 
paragraphs are substituted therefor. 

c. Paragraphs 21 and 22 are deleted 
and 5 new paragraphs are substituted 
therefor. 

2. Under the heading “2. Definition of 
plants.—Governmental agency plant.”, 
5 new paragraphs are added after para- 
graph 10. 

3. Under the heading “3. Handler def- 
inition.”, the entire discussion is 
changed. 

4. Under the heading “4. Producer- 
handler definition.” : 

a. Two new paragraphs are added 
after paragraph 16. 

b. A new paragraph is added at the 
end of the discussion. 

5. Under the heading “7. Classification 
of producer milk on a product pounds 
basis.”, the entire discussion is changed. 

6. Under the heading “8. Assignment 
of a handler’s receipts to his utilization.”, 
12 new paragraphs are added at the end 
of the discussion. 

1. Under the heading “9. Location ad- 
justments and direct delivery differ- 
ential.” 

a. Paragraph 9 is changed. 

b. Two new paragraphs are added at 
the end of the discussion. 


8. Under the heading “10. Point of 
pricing for diverted milk.” 


BOSTON REGIONAL, CON- 
, AND NEW YORK-NEW JER- 
NG AREAS 


9. Under the Scams. “11, The Con- 
necticut order differential.’’: 

a. Paragraphs 1, 13 and 15 are 

b. Paragraph 12 is deleted and 5 new 
paragraphs are ‘substituted therefor. 
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11. Under the heading “15. Rate of 


marketing service deduction.”, a new 


paragraph is added at the end of the 
discussion. 

The material issues on the record of 
the hearing relate to: 

1. Whether the marketing areas of 
the Boston Regional and Connecticut or- 
ders should be included under one order. 

2. Definition of plants. 

3. Handler definition. 

4. Producer-handler definition. 

5. Definition of dairy farmer for other 
markets. 

6. Definition of pool milk. 

1. Classification of producer milk on a 
product pounds basis. 

8. Assignment of a handler’s receipts 
to his utilization. 

9. Location adjustments and direct de- 
livery differential. 

. Point of pricing for diverted milk. 
. The Connecticut order differential. 
. Pricing adulterated milk. 

. Charges on overdue accounts. 

. Settlement of payment errors. 

. Rate of marketing service deduc- 


. Increasing the producer-settle- 
ment fund reserve. 

17. Handler reports. 

18. Merger of the administrative ex- 
pense, marketing service and producer- 
settlement funds. 

19. Changes to be made in the New 
York-New Jersey order as a result of 


amendments to the Boston Regional and 
Connecticut orders. 


FINDINGS AND CONCLUSIONS 


The following findings and conclusions 
on the material issues are based on evi- 
dence presented at the hearing and the 
record thereof: - 

1. Need for merger of orders. Market- 
ing conditions in the present Boston Re- 
gional and Connecticut marketing areas 
justify the issuance of a single order reg- 
ulating the handling of milk in these 
areas. This single “New England” order 
is the most appropriate means of effectu- 
ating the declared policy of the Act. 

The merger of the Boston’ and Con- 


1For convenience purposes, references 
throughout the decision to the Boston Re- 
gional market are expressed in terms of the 
Boston order or the Boston market. 


necticut orders was proposed by eight 
cooperati 


recommended decision, however, it is 
noted that one of the cooperatives has 
since withdrawn its initial support for 


the merger. 


In summary, proponents of the merg- 
er contended that changes in 

ing practices in recent years have caused 
the two regulated areas to become so in- 
terrelated in both the procurement and 
distribution of milk as to constitute a 
single market for producers. They stated 
that there is a substantial overlapping 
of sales areas of handlers under the two 
orders as well as intermarket movements 
of bulk milk. The cooperatives pointed 
out that the milk supplies for the two 
regulated 


not fully achievable, however, because 
of the existence of separate orders for 
areas that are now a single market. 

Proponents also pointed to the widely 
differing blended prices under the 
Boston and Connecticut orders and con- 
tended that this situation creates con- 
siderable unrest among producers in the 
common milkshed, with attendant pro- 
curement and marketing problems for 
handlers and cooperatives. The cooper- 
atives indicated that although reblend- 
ing practices in the New England area 
are lessening the impact of the blended 
price differences, the market stresses 
that they cause can be removed only 
through order consolidation. 

The proposed merger was supported at 
the hearing by a Vermont farm organi- 
zation that claimed it represented over 
90 percent of the dairymen in the State. 
Support also was expressed by the De- 
partments of Agriculture for the States 
of Vermont and New Hampshire. 

The only opposition at the hearing to 
the proposed merger was by a Connecti- 
cut handler organization. This group 
contended that a merger of the two 
orders could jeopardize the availability 
of milk supplies for Connecticut 
handlers. It was their position that the 
lower returns that Connecticut produc- 
ers presumably would get under the 
merger would not induce sufficient local 
production for the Connecticut segment 
of the proposed New England market. 
The handlers claimed that the present 
higher blended price level under the 
separate Connecticut order is partic- 
ularly necessary with the more costly 
health regulations that are applicable 
to producers on the Connecticut market. 
Handlers reemphasized this point in 
their exceptions, claiming that the De- 
partment, in recommending the merger, 
overlooked the differences in health 
regulations applicable in Connecticut 
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relative to those for other parts of the 
proposed market. 

Opposition to the merger was ex- 
pressed by other parties in their excep- 
tions to the recommended decision. The 
Department of Agriculture for the State 
of Connecticut indicated that the pro- 
posed merger is not in the best inter- 
ests of Connecticut dairy farmers. It 
pointed out that this merger most likely 
would be followed later by a merger of 
all northeastern orders and that this 
would lead to the eventual demise of 
dairy farmers in Connecticut. Although 
no reason was given for his position, one 
such dairy farmer filed an exception in 
opposition to the proposed merger. 

Opposition was expressed also by one 
of the cooperatives that initially pro- 
posed the merger. In its exceptions, the 
cooperative noted that while the merger 
of the Connecticut and Boston orders is 
desirable it should not take place as long 
as the present State of Connecticut 
health regulations pertaining to dairy- 
ing continue to exist. Such regulations, 
the cooperative contended, are more 
stringent than those applicable in other 
New England States, with producers sup- 
plying Connecticut handlers being re- 
quired to have their herds tested an- 
nually: for tuberculosis versus such test- 
ing only once every three years for other 
producers. The 
that it has borne this additional cost for 
its members, doing so willingly as long 
as the higher blended price for the Con- 
necticut market, relative to the Boston 
market, compensates the cooperative for 
this expense. The cooperative contended, 
however, that with the dissipation of the 
higher blended price under the merger 
the cooperative; in essence, will be 
“locked out” of the Connecticut segment 
of the proposed New England market 
since it no longer would be able to re- 
cover the extra testing cost through this 
means. ; 

On the basis. οἵ the findings herein, 
it is concluded that the Boston and 


Fluid milk products processed and 
packaged in one market are now com- 
monly distributed in the other market. 
Such sales are regularly made in the 
Boston marketing area by nine Con- 
necticut order handlers, while four han- 
dlers under the Boston ofder distribute 
milk in the Connecticut market. In both 
cases, such handlers include the largest 
distributor regulated under each order. 

During September 1974, which is rep- 
resentative of the current marketing sit- 
uation in New England, 
the order 


products on routes in the Boston mar- 


cooperative indicated 


der separate orders, with widely differ- 
ing blended prices to producers, repre- 
sents an equitable marketing arrange- 
ment for those producers associated with 
the New England area. 

The single-market character of the 
New England area is probably more 
pronounced in terms of the supply ar- 
rangements for the area. Milk supplies 
for the individual. markets are being 
drawn from broadly overlapping procure- 
ment areas. In December 1973, for ex- 
ample, handlers under the two orders 
received milk from producers located in 
an estimated 80 counties in seven north- 
eastern states. About one-third of these 
counties were a source of milk for both 
markets. 

With the exception of the Maine pro- 
duction, which is entirely associated with 
the Boston market, milk production in 
each of the other six northeastern states 
contributes to the milk supply for both 
the Connecticut and Boston markets. In 
September 1974, 69 percent of the milk 
supply for handlers in the Boston market 
came from producers in Massachusetts, 
Rhode Island, Vermont and New Hamp- 
shire. About 24 percent of the supply for 
Gonnecticut handlers came from this 
four-state area. Of this total supply in 
the four-state area, 12 percent was 
pooled under the Connecticut order and 
88 percent under the Boston order in that 
month. 

Both markets rely significantly on a 
common production area in eastern New 
York. Handlers under the Boston order 
received 20 percent of their milk supply 
and. Connecticut handlers received 39 
Percent of their supply from that area in 
September 1974. Of this New York pro- 
duction, 56 percent was priced under the 
Boston order and 44 percent under the 
Connecticut order. 


icut order and slightly under 3 percent 
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in April 1975 for the Boston Regional market. 
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faction among the producers receiving 
the lower prices. Attempts by producers 
to maximize their returns have a dis- 
turbing impact on the procurement and 
marketing programs of both handlers 
and cooperative associations. 

Through recent actions by New Eng- 
land cooperatives, the New England area 
already represents, in essence, a single 
market for a very substantial number of 
producers. In July 1972, the largest co- 
operative in the Connecticut market 
merged with the two largest coopera- 
tives in the Boston market. The new or- 
ganization markets approximately 75 
percent of the milk pooled under the 
Connecticut order and 50 percent of the 
milk regulated by the Boston order. Also, 
this cooperative and two others with 
members on both the Boston and Con- 
necticut markets are each reblending 
among their members the proceeds from 
milk marketed under each order. To- 
gether, the three cooperatives represent 
more than 60 percent of the producer 
milk now being priced under the two 
New England orders. Through this re- 
blending procedure, cooperatives are at- 
tempting to minimize the disruptive in- 
fluences emanating from the widely dif- 
fering blended prices. 

In view of all of the above circum- 
stances, a single marketwide pool order 
should be adopted for the now separately 
regulated New England areas. Such an 
order is the most reasonable means of 
minimizing the economic stresses, price 
uncertainties and marketing instability 
now existing in the New England area. 

As previously indicated, Connecticut 
handlers opposed the proposed merger 
on the basis that this could jeopardize 
the availability of milk supplies for han- 
dlers in that State. It is recognized that 
the blended prices under the merged 
order will be somewhat lower because of 
the lower Class I utilization than the 
blended prices under the present Con- 
necticut order. However, the impact of 
this on individual Connecticut producers 
will be limited since much of the milk on 
the Connecticut market is already sub- 
ject to reblending by cooperatives with 
milk pooled on the Boston market. 
Whether there will be a significant drop 
in the production of the remaining pro- 
ducers who are still being paid the Con- 
necticut order blended price is unknown. 
Nevertheless, milk supplies now asso- 
ciated with the New England area should 
be more than adequate for meeting the 
Class I needs of all handlers under the 
merged order. In 1974, only 63 percent of 
the producer milk under the Boston and 
Connecticut orders combined was used 
in Class I. 

Connecticut handlers contend that 
much of this milk supply is not available 
to them because it does not have Con- 
necticut health approval. While this may 
be so, Connecticut handlers have been 
able, in fact, to obtain the milk supplies 
necessary for their operations. The 
merger should not change this situation. 
As pointed out earlier, a significant por- 
tion of the supply for the Connecticut 
market comes from the State of New 
York. Even under the merger, Connecti- 
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cut handlers will continue to have a com- 
petitive advantage relative to New York 
handlers in the procurement of milk in 
that area. (This is discussed further 
under Issue 9.) The granting of the nec- 
essary Connecticut health approval to 
New York producers is, of course, out- 
side the scope of the Federal order. How- 
ever, the higher returns available to New 
York producers shipping to Connecticut 
handlers would be expected to offset any 
additional health inspection costs that 
the producers might incur. 

The attraction of milk to various plant 
locations is basically dependent upon the 
Class I price applicable at those loca- 
tions. The appropriate Class I price level 
at Connecticut plants is discussed under 
Issue 9. 

As noted previously, a cooperative also 
cited the more stringent Connecticut 
health regulations as a basis for not 
merging the two orders. The coopera- 
tive’s arguments that it would be eco- 
nomically “locked out” of the Connecti- 
cut market, however, are not compelling. 
Whether or not it would be economically 
desirable to ship to Connecticut handlers 
after a merger is a decision that the co- 
operative has to make. If it chooses not 
to supply Connecticut handlers, it pre- 
sumably has a more remunerative outlet 
elsewhere for the milk of its members. 
On the other hand, the maintenance of 
Connecticut health approval may repre- 
sent the best option for the cooperative. 
The merger should not be forestalled, 
however, simply to help protect certain 
outlets for the cooperative. 

It is conjecture, of course, as to 
whether the proposed marger will lead to 
the demise of Connecticut dairy farmers, 
as suggested by the State of Connecticut. 
No basis was set forth by the State in 
support of its position, and further con- 
sideration of this point is unnecessary. 

The cooperatives proposing the merger 
of the Boston and Connecticut orders 
urged that the merged order continue the 
provisions of the Boston order except for 
certain modifications. The order adopted 
herein generally.carries out this concept. 
The Boston order provisions in general 
have been appropriate for achieving the 
ends sought by the regulatory plan for 
the Boston market. Many of these provi- 
sions are essentially the same as corre- 
sponding provisions of the Connecticut 
order. Moreover, no new territory would 
be added to the combined marketing 
areas, nor would the merger result in the 
regulation of any additional plants. On 
the basis of the hearing evidence, it is 
found that the Boston order provisions, 
with certain modifications, will be ap- 
propriate for achieving orderly market- 
ing conditions in the proposed New Eng- 
land marketing area. Therefore, the re- 
mainder of this decision deals only with 
the modification of the present Boston 
order provisions. 

The order adopted herein for the “New 
England” marketing area would amend 
and merge the Boston and Connecticut 
orders. The merged order would continue 
the use of the part number of the present 
Boston order, Part 1001. The amended 
Part 1001, upon its effectuation, would 
supersede Part 1015. 
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The merged order regroups and recodi- 
fies the provisions of the present Boston 
order. The regrouping of certain provi- 
sions in conjunction with the redesigna- 
tion of some section numbers will result 
in a more compact order and a more pre- 
cise grouping of related order provisions. 
No substantive change is made in any 
order provision as a result of this re- 
codification. 

Although the present two orders no 
longer would exist upon effectuation of 
the New England order, this merger is 
not intended to preclude the completion 
of those procedures that would other- 
wise have existed under the separate 
orders with respect to milk handled 
prior to the effective date of the merger. 
Such procedures, which would need to be 
carried out after the merger date, in- 
clude the announcement of certain 
prices, submission of reports, computa- 
tion of blended prices, payment of obli- 
gations, and verification activities. The 
provisions of the merged order would ap- 
ply to that milk handled after the ef- 
fective date of the merged order. 

2. Definition of plants —Supply plant. 
The Boston order provisions concerning 
the pooling of a handler’s system of sup- 
ply plants should be modified. Presently, 
one or more supply plants of a cOopera- 
tive plus the group of producers for 
whom the cooperative is acting as a bulk 
tank handler may constitute a “system” 
for purposes of determining which milk 
shall be pooled. In determining the sys- 
tem’s qualifying shipments for pooling 
eligibility, recognition is given to the 
deliveries of milk directly from the farm 
to distributing plants by the cooperative 
in its capacity as a. bulk tank handler. 
However, such qualifying deliveries are 
now limited to those made to distributing 
plants of other handlers. The merger 
proponents asked that bulk tank deliv- 
eries to a cooperative’s owr. distributing 
plant also count as qualifying shipments 
in determining the system’s eligibility for 
pooling. 

The proposal should be adopted. This 
will recognize a current situation where 
a New England cooperative is operating 
both a supply plant and a distributing 
plant and is acting as a handler on farm 
bulk tank milk that it.moves from farms 
to its distributing plant. The present sys- 
tem pooling provisions recognize that it 
is often more efficient to move bulk tank 
milk directly from the farm to a dis- 
tributing plant than through the sup- 
ply plant with which it otherwise nor- 
mally would be associated. However, un- 
less the direct-ship milk is counted as a 
part of the supply plant’s qualifying 
shipments, the supply plant may be un- ° 
able to meet the shipping requirements 
for pooling although it historically has 
had a bona fide association with the 
market. With this as the underlying basis 
for such a arrangement, it ap- 
pears reasonable for purposes of pool 
qualification that no distinction be made 
as to whether the cooperative’s direct- 
ship milk is moved to its own distributing 
plants or to those of other handlers. 

The Boston order now exempts a sup- 
ply plant that qualifies for pooling under 
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The present Boston order provides that 
Plant that is operated by a coopera- 


percent of its total receipts of 
products. Three plants are now 

pooled under the cooperative asso- 
ciation plant provisions of that order. 
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other Federal order or any other plant 
at which all fluid milk products han- 
dled become subject to the classification 
a pricing provisions of another Federal 
order. 

Such a definition is now contained in 
essentially this form in both the Boston 
and Connecticut orders. The definition 
facilitates the drafting of various order 
provisions, such as those certain 
types of plants and those relating to the 
classification of milk moved either to or 
from certain plants. Cooperatives pro- 
posed that this definition be continued 
under the merged order but that it in- 
clude, as in the Connecticut order, a pool 
bulk tank unit under another Federal 
order. Proponents claimed that this is 
necessary to coordinate the provisions of 
the merged order with those of the New 
York-New Jersey order; which provides 
for pool bulk tank units. 

Although such coordination is neces- 
sary, it is more appropriate to accom- 
modate this matter in other provisions of 


8. handler’s 
utilization. 
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operations and should not be subject to 
the pooling provisions of the order. 

The primary function of the Univer- 
sity of Connecticut plant is to serve as a 
teaching, research, and demonstration 
facility for students. The plant also is 
used for the processing of fluid milk 
products for consumption at campus 
dining halls and at two State of Con- 
necticut correctional institutions. Lim- 
ited quantities of milk and milk products 
also are disposed of through a store op- 
erated in the University’s plant. The milk 
processed at the plant is received from 
the University’s farm, one of the State 
institutions and a cooperative associa- 
tion. 

A description of the plant’s operations 
was provided at the hearing by a Univer- 
sity staff member. During a recent 12- 
month period, 6 million pounds of raw 
milk were received at such plant. Nine 
percent (0.6 million pounds) was pro- 
duced by the University’s own dairy herd, 
45 percent (2.7 million pounds) was pro- 
duced by the dairy herd of one of the 
correctional institutions, and the re- 
maining 46 percent (slightly over 2.7 mil- 
lion pounds) was purchased from the co- 
operative association. 

Of the total milk processed, about 88 
percent (5.3 million pounds) was dis- 
posed of for fluid use. The major portion 
of this went to the correctional institu- 
tions and to campus dining halls. About 
360,000 pounds of Class I milk were sold 
through the plant store. The remainder 
of the plant’s receipts (0.7 million 
pounds) was processed into Class IT prod- 
ucts, such as ice cream, sour cream, and 
cottage cheese. 

The maintenance of orderly market- 
ing conditions in the New England area 
does not require the regulation of this 
State-operated plant. Except for the re- 
tail sales through the plant store, which 
is open to the public, all of the milk 
processed at the plant is consumed at 
State-operated facilities. The average 
monthly volume of Class I milk sold 
through the store is 30,000 pounds. No 
evidence was presented to indicate that 
these sales are causing serious competi- 
tive problems for regulated handlers and 
thus are a disruptive factor in the mar- 
ket. The operations of the plant are not 
in the nature of the operations of pro- 
prietary handlers whose regulation is 
essential to effectuate the intent of the 
Act. Rather, they are for the purpose of 
advancing the recognized functions of 
the State in the public interest. Accord- 
ingly, a continuation of the exemption 

is appropriate. 
’ Although this exemption is provided to 
cover the University of Connecticut 
plant, the exemption is not intended to 
be limited to just this plant. Other gov- 
ernmental agency plants serving the 
public interest likewise should be exempt 
from regulation under the merged order. 

In his exceptions to the recommended 
decision, the operator of a pool distribut- 
ing plant contended that no special ex- 
exemption should be granted Federal or 
state governments or colleges, claiming 
that such an exemption would be dis- 
criminatory. Aside from whether or not 
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this is a valid characterization of the ex- 
emption, we cannot conclude that fully 
regulated handlers will be economically 
harmed by the exemption being granted 
here. The nature of the University of 
Connecticut plant operation is not such 
as to require its full regulation under the 
order. 

Another handler, while not opposing 
the exemption per se, indicated in his ex- 
ceptions that under the applicable provi- 
sions set forth in the recommended deci- 
sion the exemption for a governmental 
agency plant would be “too broad in 
scope.” The handler pointed out that 
such a plant could receive milk from 
dairy farmers, producers-handlers or un- 
regulated plants without affecting its ex- 
empt status. Also, it was noted that there 
would be no limitation on the plant’s 
route distribution, either in terms of 
quantity or in terms of milk sold to the 
public. 

The record does not portray a need at 
this time for any of the limitations sug- 
gested by the exceptor. The only known 
plant that will qualify for this exemption 
is the University of Connecticut plant. 
The suggested limitations have not been 
applicable under the Connecticut order, 
and from the past experience of this plant 
operation such limitations appear un- 
necessary under the merged order. 

It is appropriate, however, to -modify 
the recommended decision with respect 
to deliveries of milk to a pool plant from 
the farm of a governmental agency that 
is operating an exempt plant. Under the 
Connecticut order, such deliveries are 
presently assigned to the pool plant’s 
Class ΠῚ utilization. Under the recom- 
mended decision, such assignment would 
apply only to milk transferred from the 
agency’s plant, and not from the agency’s 
farms as well. The Connecticut classifica- 
tion procedure now applicable to the 
farm deliveries should be continued 
under the merged order. 

Unless this arrangement is continued, 
milk production that is in excess of the 
agency’s needs could be delivered to pool 
plants as producer milk and share in the 
Class I utilization of the market. This 
would represent an inequitable situation 
for producers regularly supplying the 
market. They would be burdened with 
the agency’s surplus milk without being 
able to share in the Class I disposition of 
the agency’s plant. 

The present classification of transfers 
and diversions of fluid milk products 
from 8. pool plant to an exempt govern- 
mental agency plant should be modified 
somewhat under the merged order. Un- 
der the Connecticut order, such trans- 
fers or diversions may be classified as 
Class II milk if the buyer and seller both 
agree on such classification, the pool 
handler reports such classification to the 
market administrator, and the govern- 
mental agency certifies that such milk 
was used to produce Class IZ products. 
Under the merger, all movements of fluid 
milk products from pool plants to a gov- 
ernmental agency plant should be clas- 
sified as a Class I disposition. 

This special purchasing arrangement 
whereby the University of Connecticut is 


able to buy bulk milk from a pool handler 
under certification for Class II purposes 
was provided in the Connecticut order to 
accommodate the particular circum- 
stances with respect to the fluid milk op- 
erations of the University. Because of 
the limited volume of milk purchased 
for Class II use by the University and 
the circumstances involved in such pur- 
chases, the accommodation of such pro- 
curement arrangement under the terms 
of the order was considered to be 
appropriate. 

With the merger of the two orders at 
this time, additional plants operated by 
governmental agencies could qualify for 
exemption. The record does not provide 
information with respect to the location, 
size, and scale of any other such opéra- 
tions. Providing exempt status for any 
plant operator with significant Class I 
sales in the marketing area and at the 
same time permitting him to purchase 
pool milk for other than Class I use 
could seriously undermine the integrity 
of regulation. The record establishes no 
compelling need for the continuation of 
the privilege of purchasing pool milk for 
Class II use now enjoyed by the Univer- 
sity. Under the circumstances, it must be 
concluded in the interest of equity that 
exempt governmental agencies should 
not be permitted to purchase pool milk 
other than for Class I purposes. 

3. Handler definition. The merged or- 
der should continue the provisions of the 
Boston order that require a cooperative 
to be the handler for bulk tank milk that 
it moves from farms to pool plants or di- 
verts to nonpool plants. However, as un- 
der the present Connecticut order, this 
requirement should apply to the milk of 
both members and nonmembers that the 
cooperative picks up at the farm, and not 
just to its member milk. In either case, 
the operator of the pool plant to which 
the milk is moved should be permitted to 
be the accountable handler for such milk 
upon mutual agreement between the co- 
operative and the plant operator. This 
would be under the condition that the 
plant operator purchases such milk on 
the basis of farm weights and tests. 

The merged order should afford all 
cooperatives in the market flexibility in 
the arrangements under which they sell 
milk to pool plants or dispose of reserve 
supplies. If it so chooses, a cooperative 
should be able to pick up the milk of 
nonmember producers along with the 
milk of its members for delivery to a pool 
plant or for diversion to nonpool plants. 

In doing so, it should be able to act as 
the marketing agent for a nonmember 
producer and market the milk and col- 
lect payments for it in accordance with 
the arrangements between the coopera- 
tive and the nonmember. The coopera- 
tive also should be able to act merely 
as the hauling agent with respect to the 
nonmember’s milk. These handling ar- 
rangements would be consistent with the 
Capper-Volstead Act, the statutory au- 
thority for cooperative associations, 
which provides that cooperatives may 
“deal in the products of nonmembers” 


but limits such dealings to amounts not 


FEDERAL REGISTER, VOL. 41, NO. 20-——THURSDAY, JANUARY 29, 1976 


εἰ init atti dele ΠΝ quests Hie ith 1 ith iin 
i if il; iu bs i 
ih Hl 8 il lA i if Hi a ch 
8 a i Ἴ Ι ais ΠΕ 
ai Let 1a uh In ΠΗ Hi Hi Hi Hee LE ΠῚ 
sea Hi ΠῚ il i Ane i ai itt ili Hea ἤ ΠΗ al 


He "ἢ ie HE ἢ" HT 


Ἢ ἣ ot 
Ht ii Π a i rate nna oe ἯΙ ἢ} “ i 
ar 7 ἽΝ ΤΠ ΤΙ il iit rf i "ΠῚ 
Heid Lill i 
i ᾿ i "ἢ Hin vile "ἢ 
ΠΕ ΗΠ 
AEA LORI 1 HGH TT HE 


AH AEH "18 ΠῚ igh 


pool plants without 
4 mare nt 


FEDERAL REGISTER, VOL. 41, NO. 20-—THURSDAY, JANUARY 29, 1976 


E 
: 
ΠΟΥ 
ἢ 


greater in value than 
by it for members.” 


producer- 
handlers are allowed to purchase supple- 
mental supplies of Class I milk from reg- 
ulated plants. In some markets such 


It is within this conceptual framework 
that the present producer-handler issue 
must be considered. 

In dealing with this issue, it must be 
recognized that the current provisions of 
the two orders were developed in response 


large number of producer-handlers, in- 
cluding some of very substantial size. It 
was found appropriate under these cir- 
cumstances to require the larger produc- 
er-handlers to be almost totally self- 
sufficient with respect to their supply of 
milk. Only in this way could there be 
any reasonable assurance that their ex- 
emption would not threaten the stability 
of the order program for that area. The 
producer-handler provisions of the Bos- 
ton order have accommodated both the 
large and small producer-handler opera- 
tions in a manner consistent with the 
needs of the regulatory program. 

In the Connecticut market, producer- 
handlers have not created major compet- 
itive problems for regulated handlers, in 
part because the operations of producer- 
handlers were of limited size. In March 
1974, there were only five Connecticut 
producer-handlers whose production was 
above 1,000 quarts per day. In the Bos- 
ton market, there were 10 such opera- 
tions. Also, at that time, there were four 
producer-handlers under the two orders 
whose production averaged more than 
3,000 quarts per day. Only one of these 
was. a Connecticut producer-handler. Un- 
der the circumstances, it has not been 
necessary in the Connecticut market to 
impose stringent limitations on the 
amount of milk that producer-handlers 
‘may purchase from pool plants. 

A consolidation of the two orders re- 
quires, of course, a resolution of the dif- 
ferences in the present producer-handler 
definitions. In this regard, it is concluded 
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that at least im the case of the larger 
producer. 


in the manner proposed 
by the cooperatives. The position of pro- 
ducer-handlers in the individual markets 


the Connecticut order, as compared with 
13 such persons in that market for 1974. 
Their total production decreased from 
26 million pounds in 1965 to 


marketing area 
from 2.9 percent in 1965 to 1.7 percent in 
1974. 
A similar historical pattern has pre- 
vailed for the Boston market. In 1965, 
there were 57 producer-handlers in that 


producer-handlers rep- 
resented 2.9 percent of the total in 1965 
and 1.4 percent of the total in 1974. 


exemption to the smaller producer-han- 
dlers in the New England area. 


applicable in the Boston market. Never- 


on purchases from pool 
was pointed out. that 


any restrictions 
plants. Also, it 
producer: 


position of the adopted 2,000-quart limit 
would require major adjustments in the 
present operations of some producer- 
handlers. 


All of these points were considered in 


marketing area without having this af- 
fect his current producer-handler status 
under the New York-New Jersey order 
or his.present and anticipated milk dis- 


rent Connecticut producer-handler defi- 
nition. ; 
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garding this issue. 

5. Definition of dairy farmer for other 
markets. As proposed by the merger pro- 
ponents, the merged order should con- 
tinue the “dairy farmer for other mar- 
kets” provisions now contained in the 


regularly associated with the Boston 
market. The dairy farmer for other mar- 
kets provisions were thus developed to 
assure that Boston order producers 
would not have the economic burden of 
carrying the reserve milk supplies for 
unregulated 


regularly associated with a Federal order 
. market where ἃ -base-excess plan applies. 

This was adopted to prevent producers in 
the Middle Atlantic market, the only 
nearby Federal order market with a base- 
excess plan, from shipping milk that is 
in excess of their bases to the Boston 
market for pooling. The Boston order 
also prevents the pooling of the milk of 
a@ dairy farmer who sells his base and 
delivers milk to Boston order pool plants. 
As pointed out by the merger proponents, 
this latter provision is obsolete since pro- 
ducers under the Middle Atlantic order 
can no longer transfer bases and still 
continue in production. Accordingly, this 
feature of the dairy farmer for other 
markets provisions need not be retained 
under the merged order. 

6. Definition of pool milk. As under 
the Boston and Connecticut orders, the 
merged order should contain a “pool 
milk” definition for purposes of facilitat- 
ing the drafting of other provisions of the 
order. » Pool milk refers to milk 
on which a handler is obligated to the 
pool at the applicable class prices but on 
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been recognized that a plant distributing 
less than 10 percent of its receipts in the 
marketing 
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lated to the procedure for assigning at a 
pool distributing plant receipts of bulk 
milk from pool supply plants and 
producers. (For purposes of this discus- 
sion, receipts from producers shall in- 
clude receipts from a cooperative as- 
sociation in its capacity as a handler for 
farm. bulk tank milk.) Presently, supply 
plant milk is assigned to a handler’s 
Class I utilization at his distributing 
plant before the assignment of pro- 
ducer milk if the supply plant milk is 
from a plant operated by another 
handler and Class II utilization has not 
been requested. If the milk is received 
from his own supply plant, the milk is 
assigned to any remaining Class I use 
after the assignment of producer re- 
ceipts to Class I milk. 

A multi-plant handler operating both 
distributing plants and supply plants 
proposed that bulk milk from all supply 
plants be assigned to Class I before as- 
signing receipts from producers. The 
handler indicated that he is the only 
handler in the Boston market receiving 
milk at a distributing plant from his own 
supply plants. Proponent claimed that 
unless the assignment provisions are 


changed in this manner his cost of Class- 


It milk at his Charlestown, Massa- 
chusetts, distributing plant will con- 
tinue to be significantly greater than 
that incurred by competing distributors. 

Proponent noted that since other 
handlers in the Boston area do not op- 
erate supply plants, receipts at their 
distributing plants from supply plants 
are assigned to Class I first before as- 
signing receipts from producers. It was 
claimed that this usually results in pro- 
ducer milk assigned to the 
handler’s Class II use, with the handler’s 
cost for such milk being the city Class 
It price. 

Proponent indicated that in contrast 
receipts from his supply plants and from 
producers must be assigned at his 
Charlestown plant in the reverse se- 
quence. Proponent claimed that because 
his producer receipts there are less than 
the plant’s Class I use, no producer milk 
is available for assignment to the plant’s 
Class ΠῚ use. Hence, much of his supply 
plant milk is assigned to the lower- 
priced class. In this case, proponent 
claimed, the. cost of such. milk is the 
Class II price at the supply plant, which 
is only slightly less than at the city, plus 
the cost of hauling the milk between the 
two plants. Proponent indicated that 
under this arrangement his cost of Class 
II milk is 30 cents or more per hundred- 
weight greater than the cost of Class IT 
milk at other distributing plants in the 
Boston area. 

The proponent handler indicated that 
if this proposal is not adopted the mini- 
mum corrective action should be the 
adoption of the assignment changes ad- 
vocated by the merger proponents. Such 
changes would provide for the assign- 
ment of a limited quantity. of producer 
receipts to a distributing plant’s Class 
II use before assigning the remainder of 
such receipts to the plant’s Class I milk. 
Such quantity would be limited to 6 per- 
cent of the plant’s Class I route disposi- 
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tion. In this manner, proponents 
claimed, most distributing plant opera- 
tors would be able to have at least 
enough producer milk assigned to Class 
It to cover the so-called “unavoidable” 
Class II uses in a distributing plant. 
Thus, it was contended, handlers gen- 
erally would have the same cost under 
the order for a limited quantity of un- 
avoidable Class II usage at distributing 
plants. 

The proposal of the multi-plant han- 
dler was supported by handler organi- 
zations in the Connecticut and Boston 
markets, although the proponent handler 
is the only member who, under the cur- 
rent situation, would be directly affected 
by the proposal. The only other regulated 
handler in the New England area oper- 
ating both a distributing plant and a 
supply plant is one of the cooperative 
proponents of the 6 percent “set-aside” 
provision. 

The assignment provisions of the 
merged order should be structured in a 
manner which will promote equity among 
handlers in the raw product cost of the 
limited unavoidable quantity of Class II 
usage at city distributing plants. The 
multi-plant handler presently has a sig- 
nificantly higher cost for Class II milk 
at his city plants than competing han- 
dlers. This is attributable in part to the 
assignment provisions of the Boston or- 
der under which the assignment of re- 
ceipts from producers and supply plants 
at distributing plants varies depending on 
whether the milk from a supply plant is 
from the handler’s own plant or from an- 
other handler’s plant. 

Continuation of these provisions under 
the merger order would mean, of course, 
that the proponent handler would con- 
tinue to experience higher costs than 
other handlers for Class II milk at the 
city. Without appropriate modification 
of the assignment provisions under the 
merged order, this problem would be ac- 
centuated since the handler would for all 
practical purposes lose the ability to use 
interorder movements of Class II milk to 
achieve some measure of relief. Presently, 
the handler moves: milk from his, Aga- 
wam, Massachusetts, plant that is pooled 
under the Connecticut order to his Bos- 
ton order plant at Charlestown on a re- 
quested Class II basis. Under this ar- 
rangement, the handler is able to obtain 
some milk for Class II use at the Charles- 
town plant at essentially the city Class 
II price. This arrangement will not be 
available to the handler with both plants 
pooled under the merged order. 

The proponent handler’s preferred 
method of resolving the problem should 
not be adopted. As he proposed, milk from 
supply plants would be assigned to a dis- 
tributing plant’s Class I use prior to the 
assignment of producer milk, irrespective 
of who operated the supply plant. While 
this would result in the uniform applica- 
tion of the assignment provisions to all 
city plant operators, it would provide an 
even greater opportunity than now for 
uneconomic movements of country plant 
milk to the city at the expense of the 


pool and hence all producers in the mar- 
ket. 
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In addition to pool distributing plants 
at Charlestown and Agawam, proponent 
operates five supply plants pooled under 
the present Boston order. Milk is moved 
from these supply plants to the Charles- 
town plant not only for Class I purposes 
but for Class II uses as well. In 1972, 
nearly 3 million pounds of supply plant 
milk were moved to the Charlestown 
plant and assigned to the distributing 
plant’s Class II utilization. Such move- 
ments amounted to over 5 million pounds 
in 1973, and nearly 4.5 million pounds in 
the first nine months of 1974. In addi- 
tion to processing Class IT products at the 
Charlestown plant, the handler uses pool 
milk at his nearby nonpool ice cream 
plant and also disposes of Class IT milk 
to other city manufacturing plants. 

Adoption of the handler’s preferred 
Proposal would result in most of the sup- 
ply plant shipments being assigned to the 
Charlestown plant’s Class I use. Receipts 
of producer milk at the distributing 
plant, which would be assigned after 
receipts from supply plants, would end 
up being assigned to the city plant’s Class 
II utilization. Such assignment of milk 
would result in a lowering of the total 
value of milk in the pool. When producer 
receipts at the distributing plant are 
assigned to Class I, the applicable order 
Class I price for such milk is the city 
Class I price. When the supply plant milk 
is assigned to Class I, the price that at- 
taches to the handler’s Class I utilization 
is the Class I price at the supply plant(s) 
from which such Class I milk is shipped. 
At a plant in the 2151 zone, this price is 
40 cents per hundredweight less than at 
the city under the present pricing struc- 
ture of the Boston order. In this example, 
the pool value thus would be lowered by 
34.2 cents for each hundredweight of 
Class I usage at the city plant for which 
producer milk is displaced with milk 
from the zone 21 supply plant; (It should 
be noted that the pool reduction is limited 
to 34.2 cents per hundredweight, rather 
than 40 cents, because the producer milk 
assigned to Class II at the city plant is 
priced 5.8 cents per hundredweight above 
the zone 21 Class II price.) 

The order should not encourage the 
shipment of supply plant milk to the city 
unless it is needed there for fluid use. 
This is not the effect, however, of the cur- 
rent assignment provisions now appli- 
cable to virtually all handlers, and which 
were proposed to be applicable to the 
proponent handler as well. Such provi- 
sions permit country supply plant milk to 
be moved to a city distributing plant at 
the expense of all producers in the mar- 
ket and be assigned to the distributing 
plant’s Class I use in situations where 
adequate direct receipts from producers 
are available to cover such plant’s Class 
I use. 

The opportunities for handlers to take 
advantage of this arrangement are much 
greater now than when the present as- 
signment provisions were adopted. Dur- 
ing the early period of the Boston order, 
about 90 percent of the miik for the mar- 
ket was received and priced at country 
plant locations. There were at least 12 
handlers operating both city distributing 
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plants and country supply plants at that 
time. With many handlers operating both 
types of plants, there was considerable 
opportunity for these handlers to move 
milk from their own supply plants to 
their distributing plants for Class IT use 
at the expense of the pool. Requiring 
producer receipts at the distributing 
plant in this case to be assigned to Class 
I milk before assigning country plant 
milk provided a necessary safeguard 
against uneconomical milk movements. 

Today, there is only one handler op- 
erating both types of plants under the 
Boston order, and only two handlers 
would be operating in this manner under 
the merged order. Although only about 
40 percent of the producer milk in the 
New England market is being received 
and priced at country plant locations, 
much of this milk may be brought to the 
city at the expense of the pool since most 
handlers are no longer subject to the re- 
strictive assignment provisions which ap- 
ply on movements of milk between plants 
operated by the same handler. 

It is appropriate that the assignment 
provisions of the merged order apply uni- 
formly to all distributing plant operators. 
However, for the reasons just indicated, 
receipts of producer milk should be as- 
signed to a distributing plant’s Class I 
utilization- before the assignment of 
receipts from pool plants. To the extent 
that milk from other pool plants is as- 
signed to Class I milk, such milk should 
be assigned in sequence according to the 
zone locations of the shipping plants, 
beginning with the plant in the zone 
nearest to Boston. This sequence of as- 
signing receipts at a city plant is neces- 
sary to assure the minimum cost to the 
pool with respect to interplant move- 
ments. 

The proponents of the merged order 
recognized that there are certain Class IT 


plants. 
Under the 
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er of such receipts ἡ the plant’s 

I utilization. Such quantity should 
limited to 6 percent of the plant’s 

I route disposition or the remain- 

ing Class II milk at this point in the 
assignment sequence, whichever is less. 

In conjunction with assigning receipts 
from pool plants, the classification of in-. 
terplant transfers by agreement between 
the buying and selling handlers would 
not be provided under the merged order. 
If the order permitted handlers to trans- 
fer milk by agreement, they could use 
such movements to circumvent the in- 
tent of the assignment provisions 
adopted herein. 

Exceptions to the adopted assignment 
provisions were filed by the cooperatives 
proposing the merged order and by sev- 
eral proprietary handlers. The excep- 
tions to a large extent were directed 
toward the provisions that would require 
receipts of producer milk to be assigned 
to a distributing plant’s Class I utiliza- 
tion before assigning receipts from sup- 
ply plants. Exceptors objected to the 
adoption of this assignment procedure, 
contending that it would have a disrup- 
tive impact on the present arrangements 
for marketing milk. 

Exceptors claimed that under the new 

t procedure 
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of the adopted assignment procedure to 
depool milk supplies that have been 


legitimate pooling 
can be achieved without having 
ers in the market bear the hauling 
incurred when milk is 


tinue the operation of current. reload 
points in some cases where it might 
actually be more economical to handle 
the milk transfer operations at their 
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move to distributing plants through re- 
load points located a considerable dis- 
tance from the city, and in some cases, 
from more distant areas than supply 
Plant milk. It was their position that 
under these circumstances the adopted 
assignment procedure would not save any 
transportation costs for producers, as 
claimed by the Department, since pro- 
ducers would incur the total farm-to- 
plant hauling cost on any direct-ship 
milk moved to city plants. Moreover, ex- 
ceptors contended that with producers 
paying the cost of hauling direct-ship 
milk to the city for Class II use, there 
would be an incentive for distributing 
Plants to develop or expand manufac- 
turing operations. 


In their exceptions, cooperatives ar- 
gued that city handlers using direct-ship 
milk in Class II would have a lower cost 
for such milk than those obtaining sup- 
ply plant milk for similar uses. The co- 
operatives contended that the adopted 

ent provisions thus do not meet 
the test of uniform pricing to handlers 
as required by the Act. 

It is not the intent of the Act, nor 
would it be possible, for an order to in- 
sure that all handlers have the same cost 
of milk in a given use under all possible 
methods of operation. Each handler pre- 
sumably will choose those supply sources 
that best complement his total opera- 
tion. A handler might rely entirely on 
direct-ship milk, which may. or may not 

move through reload points, or on sup- 
ply plant milk, or perhaps on a vary- 
ing combination of the two sources. No 
two arrangements would normally result 
in exactly the same procurement cost 
for milk. The adoption of the 6 percent 
set-aside provision will Provide some 
greater cost unifo 
for those distribu 
on direct-ship milk 


from supply plants in excess of the 6 
percent set-aside quantity, if assigned to 
Class II, presumably will cost the city 
handler more than receipts of direct-ship 
milk. It is noted that although the co- 
operatives complain that the adopted 
provisions would result in a lack of cost 
uniformity among handlers, they con- 
tinue to support the retention of the 
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present assignment procedure (except 
for the 6 percent set-aside change) that 
places the major proprietary handler in 
the market at a substantial disadvantage 
relative to éther handlers on the cost of 
Class IT milk. 

In their exceptions, certain handlers 
objected to not being able under the 
merged order to transfer milk between 
pool plants on the basis of an agreed on 
classification. They contended that this 
could cause undesirable billing adjust- 
ments should the market administrator’s 
audit result in a reclassification of the 
transfers. It is probable that there will be 
more billing adjustments under the new 


that significant inequities among han- 
dlers exist under the present assignment 
provisions and that corrective changes in 
the order are necessary. The possible 
solution offered by various parties, if 
adopted, would not correct the 

in ἃ manner consonant with the intent 
of the Act. In seeking remedial solutions, 
the Secretary cannot be limited in his 
considerations to just those suggested by 
parties at the hearing. Otherwise, he 
could be faced, as here, with evidence of 
order: provisions that are not consistent 
with the current marketing situation 
without any opportunity to make correc- 
tive changes in a manner that would 
carry out the purposes of the Act. 

9. Location adjustments and direct de- 
livery differential. The pricing provisions 
of the Boston order should be continued 
under the merged order with only slight 
modification. No provision should be 


_ made for a direct delivery differential. 


The present Boston announcement 
Procedure with respect to the Class I, 
Class II, and blended prices would be 
provided under the merged order. In this 
regard, the market administrator would 
announce such prices applicable at the 
201-210 mile zone. 

As adopted herein, Boston would be the 
single basing point for determining the 
zone location of plants, as is now the case 
under the Boston order. Even though the 
merged order would not designate Hart- 
ford as a basing point for such purpose, 
as the Connecticut order presently pro- 
vides, this will pose no problems in pric- 
ing milk at various locations because all 
pool plants now regulated under the Con- 
necticut order are located in the “nearby 
Plant” zone. Hence, the prices at such 
Plants would not be dependent upon the 
distance of the plants from the basing 
point. 

For pricing Purposes, each order now 
defines a “nearby plant” zone. Except for 
Several plants in New Hampshire and 
Vermont, these zones encompass all of 
the distributing plants regulated under 
the two orders. It is at these “city” plants 
that the highest Class I, Class II, and 
blended prices under each order apply. 


Massachusetts. The towns of 
Florida, Savoy, Windsor, Peru, Hinsdale, 
Wi nm, Becket, Otis and Sandis- 
field are now in the Boston nearby plant 
zone. The towns of Mount Washington, 
Sheffield, New Marlboro and Sandisfield 
are in the Connecticut nearby plant zone. 
No plants are located in any of the 12 
towns. Hence, the exclusion of these 
towns will have no impact on the pricing 


IT price at the 21st zone. The adjustmen 
of the announced Class II 
10-mile zone varies from 


In contrast to the initial unified posi- 
tion of the cooperatives on virtually all 
other hearing issues, the cooperatives 
were not in agreement as to what loca- 
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the zone location adjustment structure 
and the adoption of a direct delivery 
differential. 


ent Class I price at the 21st zone would 
be continued. The Class I price at plants 
in the nearby plant zone would be the 
zone 21 price plus 44 cents. At locations 
between the 21st zone and the city zone, 
the Class I price would be increased for 
each 10-mile zone nearer Boston at the 
rate of 1.8 cents per hundredweight. An 
additional 8 cents per hundredweight 
would be added at the boundary between 
the 15th and 14th zones. At plants lo- 
cated beyond zone 21, the Class I price 
would be reduced at the rate of 1.3 cents 
for each 10-mile zone. The same adjust- 
ments also would apply to the blended 
price under their proposal. 

With respect to Class IT milk, the three 
cooperatives proposed that the location 
adjustments now applicable under the 
Boston order be continued except at 
plants located in zone 14 or a nearer 
zone. Because of the proposed applica- 
tion of a 6-cent direct delivery differen- 
tial at such plants (as described below) , 
the cooperatives proposed that the an- 
nounced Class II price for the 21st zone 
apply at such plants without adjustment. 
The net effect of these changes would 
be to increase the order cost of Class II 
milk at plants in the nearby plant zone 
by 0.2 of a cent per hundredweight. At 
plants in zones 4 through 14, the cost 
per hundredweight would be increased 
from 1.5 cents to 3.9 cents. 

In conjunction with the proposed 
changes in the location adjustments, the 
three cooperatives proposed that han- 
dlers be required to pay producers a 6- 
cent direct delivery differential for each 
hundredweight of milk received directly 
from such producers at plants located in 
zone 14 or a zone nearer Boston. This 
would include all distributing plants and 
cooperative balancing plants now pooled 
under the individual orders. This differ- 
ential, which handlers would be required 
to pay producers over and above the 
blended price, would apply to all such 
direct-ship milk irrespective of its use. 

The three cooperatives indicated that 
their proposed changes in the Class I 
and blended price location adjustments 
are necessary to reflect the current cost 


cooperatives contended that 

plant operators still would have to pay at 
least a 6-cent per hundredweight han- 
dling charge on milk obtained from sup- 
ply plants. They pointed out that such 


location adjustment rate structure, the 
distributing 


‘@ charge, when added to the proposed 


44-cent location adjustment for the 
nearby plant zone, would make the actual 


is a substantial overlapping of the New 
England and New York-New Jersey 


market. 
This position was supported by three 
Order 2 proprietary handlers located in 
eastern New York. The witness for these 
handlers indicated that their procure- 
ment area has had to be shifted west- 
ward as more and more of the milk pro- 
duction in eastern New York shifted to 
plants pooled under the New England 


rs. 

A handler organization in Connecticut 
also opposed the pricing changes. It was 
their contention that since all milk sup- 
plies now associated with the Connecticut 
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ducer milk were received at plants lo- 


vidual areas, such utilization was 59 per- 
cent for Boston and 72 percent for Con- 
necticut. Thus, even in the Connecticut 


Significant competitive advantage over 
Order 2. handlers in the procurement of 
milk. Milk is being moved, for example, 
through a reload point from the heavy 
production area around Delhi (Delaware 
County), New York to the Connecticut 
market. Delhi is approximately 235 miles 
(24th zone) from Boston. On this basis, 
and using price data for July 1974, the 
blended price under the Boston order at 
the Delhi reload point, had it been a 
plant, would have been $7.93. By com- 
parison, the New York-New Jersey blend 
price at that location was $7.73. More- 
over, under the merger this difference 
presumably would be even greater. One 
cooperative association witness esti- 
mated that had the merger been in effect 
in July 1974 the Boston blended price 
would have been 15 cents higher. Also, 
with Delhi being about 145 miles from 
Hartford, fluid outlets in Connecticut are 
much closer to Delhi than Boston. The 
much lower hauling cost that would be 
involved on direct-ship milk would pro- 
vide Delhi area producers an additional 
opportunity for still higher returns. 

The Delhi situation merely serves as 
an illustration of the competitive ad- 
vantage that New England handlers can 
be expected to have in the procurement 
of milk in the State of New York. Al- 
ready, substantial quantities of New 
York production are being 


In 1974, over 38 percent of the producer 
milk pooled under the Connecticut order 
was. produced on New York farms. In 
the Boston market, nearly 21 percent 
of the producer milk came from New 
York. If distributing plant operators in 
New England should have need for addi- 


PROPOSED RULES 


tional milk, such milk should be readily 
obtainable from the New York produc- 
er the existing price struc- 


i 


supplies to the New Eng- 
. Normally, producers tend to 
outlets for milk that net them 


“ERE 
HE 


ag 
/ 
F 
| 


to find a New England handler will- 

to buy their milk. 

there were justification for increas- 
the location adjustment rate, as the 

three cooperatives contended, consider- 


HREEE 


nents’ suggested price difference between 
the city and zone 21, this procedure would 
result in a zone 21 Class I price 10 cents 
below the present level. This, of course, 
would change the present relationship 
of Class I prices under Order 2 
and the New England orders at the 
201-210 mile zone. Proponerits held 
that this price relationship has been 
found appropriate and should not be 
changed. 


Aside-from this point, serious question 
must be raised as to whether there is, 
in fact, justification for changing the 
present location adjustments irrespective 
of how the changes might be imple- 
mented. It has been common practice in 
New England to have the price adjust- 
ments reflect not only the variable cost 
of hauling bulk milk but ihe fixed cost 
as well, plus.a first plant handling charge. 
In other federally-regulated markets, 
only the variable cost is reflected. This 
tends to provide a degree of restraint on 
unneeded movements of milk from supply 
plants. 

The present pricing scheme in New 
England is an outgrowth of the past 
heavy reliance of distributing plants on 
milk from supply plants. As much as 90 
percent of the pool milk during the early 
days of the Boston order moved through 
supply plants. Today, less than 40 per- 
cent of the producer milk that will be 
pooled under the merged order is re- 
ceived at supply plants, and a further 
decline can be expected. As was noted by 
witnesses supporting the proposed price 
changes, it is more efficient to move milk 


directly from the farm to distributing 
plants than through supply plants. 
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Although detailed figures on the han- 
dler’s operations are not in the record, 
it is likely that more milk is being as- 
sociated on a regular basis with the 
handler’s pool distributing plants than 
is needed for Class I use. This additional 
milk is either processed at the distribut- 
ing plants or diverted to the handler’s 
nearby ice cream plants or to other 
nearby manufacturing plants for Class 
II use. 

As indicated, much of the milk re- 
ceived at one of the handler’s distribut- 
ing plants comes from supply plants. 
During the heavy production months, 
enough of this milk could be 
held up-country to relieve the handler’s 
need for diverting direct-ship milk from 
his distributing plants to distant manu- 
facturing plants. 

An additional facet of the handler’s 
operations also should be noted. Some 
of the direct-ship milk received at the 
handler’s distributing plants is produced 
in Vermont near country manufactur- 
ing plants. It is reasonable to presume 
that it would be some of this milk that 
is diverted during the spring months 
since there would be a substantial sav- 
ings in hauling. Should such milk be 
priced under the order at the city plant 
from which diverted, as the handler pro- 
posed, the producers involved would be 
receiving a price intended to cover 
hauling costs that in fact were not in- 
curred. Such should not be permitted at 


sideration should be given to the han- 
dier’s problems of handling surplus milk 


as were outlined at the hearing. The 
varied nature of the handler’s supply 
arrangements for the distributing plants 


his:exceptions, the proponent han- 
dler objected to the denial of the pro- 


along with Connecticut handlers, also 
contended that at least some diverted 


It is true that on the basis of previous 
findings by the Department the Boston 
and Connecticut orders now price at least 
some diverted milk at the location of the 
plant from which diverted. On the basis 
of the present marketing conditions and 
the record developed in this proceeding, 
however, it is found appropriate to price 
all diverted milk at the plant of actual 


11. The Connecticut order differential. 
The special classification and pricing 
arrangement that now exists between the 
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Connecticut and New York-New Jersey 


Since the adoption of the special assign- 
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ment provisions, a major manufacturing 
plant has been built at Newington, Con- 
necticut, and serves as a balancing plant 
for the entire market. 

Also, it is noteworthy that the quan- 
tities of milk moved from the Connecti- 
cut market to the New York-New Jersey 
market and assigned to Class I-A have 
been declining in recent years. Such 
movements totaled about 26 million 
pounds in 1972, 24 million pounds in 1973, 
and 18 million pounds in 1974. A similar 
pattern existed with respect to such 
movements from the Boston market to 
Order 2 plants. In 1972, about 24 million 
pounds were assigned to Class I-A. Such 


movements dropped to 13 million pounds | 


in 1973 and to 2 million pounds in 1974.2 
This suggests a decreasing reliance on the 
Order 2 plants for the disposition of -un- 
needed supplies associated with the New 
England markets. 

The New York producer groups ex- 
pressed concern that not providing for 
such differential payments would lower 
returns to New York-New Jersey pro- 
ducers, It cannot be known at this time 
what operating adjustments will be made 
by Connecticut handlers who have been 
moving milk to Order 2 pool plants sub- 
ject to the Connecticut order ‘differen- 
tial. However, it is not likely that there 
will be any significant impact on returns 
to Order 2 producers from the elimina- 
tion of the Connecticut order differential. 

The proponent cooperatives reiterated 
in their exceptions that there continues 
to be a basis for this differential and 
that it should be retained. They sug- 
gested that the Department, in reaching 
its conclusions not to continue the dif- 
ferential, erroneously interpreted record 
data regarding the degree to which New 
England handlers rely on the Order 2 
market as an outlet for unneeded milk 
supplies. The cooperatives claimed that 
of the total Class I other Federal order 
bulk milk received at Order 2 pool plants 
in recent years, such receipts from New 
England have represented an increas- 
ingly proportion of the total. 
They cited figures of 19 percent for 1971, 
43 percent for 1972, 66 percent for 1973, 
and 80 percent for 1974 with respect to 
the New England share, and suggested 
that such data do not support the De- 
partment’s position. 


* Official notice is taken of the October, 
November, and December 1974 uniform price 
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Such data indicate a decreasing reliance 
on this arrangement. 

The cooperatives objected in their ex- 
ceptions to the Department’s removal of 
the Connecticut order differential on the 
basis that the differential departs sig- 
nificantly from the classification and 
pricing arrangement customarily used 
under other orders. The cooperatives 
contended that the issue of order uni- 
formity is not relevant in this case and 
stressed that the needs of the market 
require the specially tailored provisions 
now in use. They claimed that the Act 
provides for order provisions geared to 
the local situation and, in support of 
their position, cited § 608c(11) (C) of the 
Act, agg states: “All orders issued un- 
der 


indicated, we do not believe 
that the current marketing situation 
necessitates the continued use of the spe- 
cial Connecticut order differential pro- 
visions. As indicated in the language of 
the Act just cited, an order shall pre- 
scribe provisions different from those in 
other orders to the extent 
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continue to be pooled under the merged 
order. 


used for fluid purposes in the receiving 
plant, the milk obviously is needed for 
fluid use in the receiving market and 
should be considered a part of that mar- 


diversions to New York-New Jersey pool 
plants. Under Order 2, 
milk must be a part ~ 


BBREREEE 
ΙΒ 


8s. 
gE 


Τ 
sel 
: 


ἰ 
Ἴ 


Poses as a receipt at the plant. 
Handler organizations in the 
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milk which he offers for sale to a handler, 
if it is later established by appropriate 
records or otherwise that at the time of 
its receipt by the handler the milk was 
adulterated or misbranded within the 
meaning of the Federal Food, Drug and 
Cosmetic Act, as amended.” Handlers 
proposed, however, that the withholding 
of producer status for this reason be at 
the option of the handler receiving the 
milk. 

The handler groups also proposed that 
handlers be relieved of payments to a 
cooperative association for certain re- 
ceipts from the association’s pool plants 
or from the association in its capacity as 
@ handler for farm bulk tank milk. As 
proposed, payment would not be required 
for “receipts of milk or other fluid prod- 
ducts as to which it is established by ap- 
propriate records or otherwise that at 


would be obligated to the pool for 
milk at the difference between the 


taminated milk from a cooperative can 
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involve large quantities of milk since de- 
liveries of milk to a handler’s plant are 


storage at great expense to the handlers 

and cooperatives involved. 
Proponents pointed to still other 

problems that arise from the receipt of 


in milk interfere with cheese cultures, 
with a resulting loss of the cheese milk, a 
disruption in production schedules and 


of the situation the only way of knowing 
whether milk has penicillin in it is to 
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terial inhibitors such as penicillin, in- 
cluding the length of time that must 
elapse before milk produced by a cow 
treated with the inhibitor may be offered 
for sale by the producer. Handlers 
claimed, however, that there is little en- 


cooperatives for the total losses 
that they oer Ξ because of adulterated 
milk. Instead, y are merely proposing 
a@ type of penalty that will 
producers from marketing adulterated 


Proponents pointed out that some 
handlers and cooperatives in New Eng- 
land already are 
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reporting of a receipt of adultera: 
was optional on the part of a 


orcement programs. 
The cooperatives claimed that these 
various measures are reducing the peni- 
cillin problem and are the appropriate 


means for dealing with adulterated 
milk 


Without question, the milk industry 
being concerned about the 
milk con 


The problem 
nated 
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effectiveness of their efforts, the enforce- 
ment of the health laws remains as the 
proper regulatory 


result in the market administrator en- 
forcing the health laws. Instead, his 


i 
7: 


Ἵ 


ΔΚ, except for the minor modification 
noted below, is consistent with the cur- 
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ulatory activities of the 
health authorities having jurisdiction in 
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In view of this, the adoption of a higher 
charge under the merged order on over- 
due obligations is not appropriate. It 
should be noted that the present charge 
in New England already exceeds the 
charge applicable under most Federal 
orders, and none is higher. 

14. Settlement of payment errors. The 
Boston order provisions regarding the 
settlement of payment errors should be 
retained in essentially their present 
form. 

A basic part of the market administra- 
tor’s responsibilities is to audit handlers’ 
records to verify that each handler has 
made accurate reports and proper pay- 
ments to the market administrator and 
to producers. It is not unusual for such 
audits to disclose an error in a handler’s 
obligation, with a payment adjustment 
due either to or from the handler. Both 
the Connecticut and Boston orders now 
prescribe a time schedule for settling 
such payment errors. 

As adopted herein, the merged order 
would require that any audit billings 
made to a handler by the 10th day of the 
month would be due on or before the 
18th day of the month. Audit credits due 
a handler from the producer-settlement 
fund, if determined by the 10th of the 
month, would be due by the 20th of the 
month. These dates coincide with the 
dates by which monthly equalization 
payments to and from the producer- 
settlement fund are made by handlers 
and the market administrator. 

A handler representative asked that 
handlers be given at least 25 days to re- 
view audit billings issued by the market 
administrator. He proposed that only 
those billings issued prior to the current 
month be due that month, and then not 
until the 25th of the month. Proponent 
indicated that such a schedule would 
facilitate the working arrangement he 
now has with a handler in the Connecti- 
cut market. This includes making out 
the handler’s report and reviewing any 
audit billings prior to the handler’s set- 
tlement of the billings with the market 
administrator. Proponent claimed that 
he customarily is not at the handler’s 
plant between the 10th and 18th of the 
month, a time under the adopted sched- 
ule when audit adjustments might need 
to be reviewed. 

The problem described by proponent 
does not warrant a change in the audit 
billing schedule. The present schedule 
has been applicable for quite some time 
and apparently has been a satisfactory 
arrangement for the industry. No other 
objections regarding this schedule were 
expressed at the hearing. From the rec- 
ord, it appears that there are alterna- 
tives available to proponent for accom- 
modating his problem that do not re- 
quire a change in the order provisions. 
The record indicates that he is aware of 
such alternatives and they need not be 
outlined here. 

15. Rate of marketing service deduc- 
tion. The merged order should continue 
the maximum deduction from producer 
payments of 3 cents per hundredweight 
for marketing services furnished by the 
market administrator to producers for 
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whom a cooperative association is not 
performing similar services. The individ- 
ual orders now provide for a maximum 
deduction of 3 cents per hundredweight 
for marketing services, with a lesser de- 
duction permitted if found appropriate. 
The maximum 3-cent rate has been col- 
lected under both orders during the past 
several years. 

Cooperatives proposed that the merged 
order provide for a maximum deduction 
for marketing services of 5 cents per 
hundredweight. Proponents indicated 
that under the current inflationary con- 
ditions the higher permissible deduc- 
tion is necessary to assure the continu- 
ation of an adequate marketing service 
program. No financial data were pre- 
sented, however, regarding the opera- 
tion of the current program. 

A handler who receives milk from a 
substantial number of producers who are 
not members of a cooperative association 
indicated that any increase in deduc- 
tions for marketing services should be 
based on a demonstrated need for 
greater financial support for carrying out 
the marketing service program. 

No information to substantiate the 
need for such an increase was provided 
at the hearing. Hence, there is no basis 
on this record to increase the maximum 
rate of deductions under the order. Ac- 
cordingly, the proposal is denied. 

In their exceptions, cooperatives con- 
tended that a higher rate is justified 
since no significant reserve funds are 
being accumulated under the present 
marketing service programs. This, in it- 
self, is not necessarily an indication that 
a higher rate of deduction is necessary. 
A change in such rate should be based 
on information regarding actual limita- 
tions on the program because of insuf- 
ficient funds. 

16. Increasing the producer-settlement 
fund reserve. The Boston order now pro- 
vides that part of the monthly pool value 
be set aside to maintain a reserve in the 
producer-settlement fund. This deduc- 
tion is between 4 and 5 cents per hun- 
dredweight of milk. This reserve is used 
for making payments to handlers on the 
basis of audit adjustments, and also as 
limited protection against late payments 
to producers in the event a handler is 
late in settling with the producer-set- 
tlement: fund. The order specifies that 
when. the next month’s blended price is 
computed, any remaining unobligated 
balance in the reserve fund shall be in- 
cluded in that month’s pool value. . 

Similar procedures are prescribed by 
the Connecticut order. However, in this 
case, only one-half of the unobligated 
balance is added back to the pool value 
each month. 

Cooperatives proposed that the latter 
procedure be used under the merged or- 
der: rather than the arrangement now 
applicable in the Boston market. In this 
way, the reserve fund would be main- 
tained at nearly twice the amount as 
under the Boston procedure. There was 
no opposition from producers to the 
proposal. 

In view of the general trend toward 
fewer but larger processing operations, 


it appears reasonable that a somewhat 
larger reserve fund be maintained than 
would result from a continuation of the 
Boston order provisions. This will tend 
to assure all necessary payments from 
re pressor fund on a timely 

In this connection, the merged order 
should provide that if the unobligated 
balance in the producer-settlement fund 
is insufficient for making the equaliza- 
tion payments to handlers, the market 
administrator shall reduce uniformly 
such payments. The payments should 
then be completed as soon as the funds 
are available. In similar manner, a han- 
dler should be permitted to reduce uni- 
formly his payments to producers if the 
market administrator is late in making 
full payment to the handler from the 
producer-settlement fund. 

This procedure is provided in the pres- 
ent Connecticut order. It is not in the 
Boston order and was not proposed for 
the merged order. Proponents of the 
merged order contended that such pro- 
visions are unnecessary since the mar- 
ket administrator has never made a late 
payment from the producer-settlement 
fund under either order. 

The very favorable payment record 
does not preclude, of course, a late-pay- 
ment situation from occurring in the 
future. For this reason, the provisions 
outlined above should be included in the 
merged order. This way; the situation 
may be dealt with under the terms of the 
order rather than on the basis of an 
administrative ruling. 

The merged order also should provide 
that the market administrator may use 
monies due a handler from the producer- 
settlement fund to offset unpaid amounts 
that the handler owes to either the pro- 
ducer-settlement fund, the administra- 
tive expense fund, or the marketing serv- 
ice fund. The present orders permit an 
offset of just the amount due the pro- 
ducer-settlement fund. Cooperatives 
urged the broader offset provisons 
adopted herein. There was no opposition 
to the proposal. 

It is essential to the functioning of an 
order that all obligations of a handler be 
paid at the prescribed times. Should ἃ 
handler be delinquent.in the payment of 
an order obligation, the market admin- 
istrator must take whatever steps are 
necessary to obtain payment from the 
handler. It would be totally inconsistent 
in this situation to require a payment to 
the delinquent handler when the handler 
in fact owes money to the market admin- 
istrator. In this case, there is no basis for 
limiting the offset to just those payments 
associated with the same fund. It is just 
as essential that amounts due the mar- 
keting service fund or the administrative 
expense fund be collected as those due 
the producer-settlement fund. 

17. Handler reports. The reporting 
provisions of the Boston order should be 
retained under the merged order with 
minor changes. As proposed by the co- 
operatives, the order should include pro- 
visions for the reporting of dumpage by 
handlers. Each handler who.dumps fluid 
milk products should be required to give 
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the market administrator, at his request 
and in accordance with his instructions, 
advance notice of the handler’s intention 
to dump such products and the quantities 
involved. This will give the market ad- 
ministrator an opportunity to verify the 
dumping if he chooses to do so. If the 
market administrator considers that sup- 
plemental reports of such dumpage are 
necessary, he may require the handler to 
file them. 

Certain reports to the market admin- 
istrator concerning so-called producer 
additions and withdrawals should. be 
simplified. Each handler should report to 
the market administrator by the 15th 
day after the end of the month appli- 
cable information with respect to pro- 
ducers from whom the handler started 
or stopped receiving milk and changes in 
farm locations and farm operators. Pres- 
ently, the two orders require more fre~ 
quent reporting with respect to these 
matters. 

The merged order should require han- 
dlers who receive milk from producers to 
provide such producers certain informa- 
tion regarding the weights and tests of 
the milk received. In the case of pro- 
ducers shipping bulk tank milk, a receipt 
showing the farm tank measurement and 
the conversion to pounds should be left 
with the producer each time milk is 
picked up by the handler. If milk is 
Picked up in cans, the producer should be 
notified of the quantity received within 
3 days after receipt of the milk. 

Neither order now requires that bulk 
tank weight slips be left. at the farm 
when the milk is picked up. However, this 
is ἃ common practice among New Eng- 
land handlers and will not bea new pro- 
cedure for most of them. Providing for 
this procedure under the order will as- 
sure ail bulk tank producers of a timely 
record of the quantities of milk being 
marketed. 


Because 10-day 
being used, 


situation. - 

18. Merger of the administrative exr- 
pense, marketing service, and producer- 
settlement funds. To accomplish the 
merger of the two New England orders 
effectively and equitably, the reserves in 
the administrative expense funds that 
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have resulted under the individual orders 
should be combined. Similar procedure 
Should be followed with respect to the 
marketing service and producer-settle- 
ment fund reserves of the individual or- 
ders. Any liabilities of such funds under 
the individual orders should be paid 
from the appropriate new fund estab- 
lished under the merged order. Similarly, 
obligations that are due the several funds 
under the individual orders should be 
paid to the appropriate combined fund 
under the merged order. 

The money paid to the administrative 
expense fund is each handler’s propor- 
tionate share of the cost of administer- 
ing the order. It is anticipated that all 
handlers currently regulated under the 
individual orders will continue to be reg- 
ulated under the merged order. In view 
of this, it would be an unnecessary ad- 
ministrative and financial burden to allo- 
cate back to handlers the reserve funds 
under the individual orders and then 
accumulate an adequate reserve for the 
merged order. It would be equitable and 
more efficient to combine the administra- 
tive monies accumulated under the indi- 
vidual orders and to pay any liabilities 
against such funds from the consolidated 
fund of the merged order. 

The money accumulated in the mar- 
keting service funds of the individual 
orders is that which has been paid by 
producers for whom the market adminis- 
trator is performing services. The pro- 
ducers who have contributed to the mar- 
keting service fund of each order are 
expected to continue to supply milk for 
the New England market. The consoli- 
dation of the reserves in the individual 
marketing service funds is therefore ap- 
propriate in view of the continuation of 
the marketing service Program for these 
producers under the merged order. 

The producer-settlement fund bal- 
ances of the two orders should be com- 


ed New England 

‘now in the pro- 

funds of the individ- 

ual orders will be reflected in the uniform 

prices of the producers who will benefit 

from the merged order. The combined 

fund will also serve as a contingency fund 

from which money will be available to 

meet obligations (resulting from audit 

adjustments and otherwise) accruing 

under one or the other of the separate 
funds. - 

19. Changes in the New York-New Jer- 
sey order, amendments to the 
New York-New Jersey order (Order 2) 
were limited to those provisions 
that now contain references to the Con- 
necticut order. Such references have been 
necessary to implement the special pric- 
ing arrangement the Connecti- 

Jersey orders 


arrangement 
ed under Issue 11, which 
deals at length with the Connecticut or- 
der differential. In conjunction with their 


arrangement, the cooperatives proposed 
that the references in Order 2 to 
Connecticut order be changed to 

the adoption of the New England 
Since it has been concluded 

special pricing arrangement 

apply under the merged order, it is 
essary to make certain 

changes in Order 2. These incl 


Specifically relates to 
the Connecticut order. As generally urged 


Plants to become pooled in the Order 2 
market: 

In addition, the merged order provides 
automatic pool plant status during the 
months of December through June for 
any supply plant that qualified as a pool 
supply plant in each of the immediately 
preceding months of July through 
November. Since the merged order. pro- 
vides continuing pool plant status in the 
flush milk production months for a 5ῚΡ- 
ply plant furnishing the market’s needs 
in the months of short milk production, 
such a plant should not be considered 
as & pool plant under Order 2 during the 
months in which such a plant is afforded 
automatic pool status under the merged 
order. 


RULINGS ON PROPOSED FINDINGS AND 
CONCLUSIONS 
Briefs and proposed findings and con- 
clusions were filed on behalf of certain 
interested parties. These briefs, Proposed 
findings and conclusions and the evi- 
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dence in the record were considered in 
making the findings and conclusions set 
forth above. To the extent that the sug- 
gested findings and conclusions filed by 
interested parties are inconsistent with 
the findings and conclusions set forth 
herein, the requests to make such find- 
ings or reach such conclusions are denied 
for the reasons previously stated in this 
decision. 
GENERAL FINDINGS 


The findings and determinations here- 
inafter set forth are supplementary and 
in addition to the findings and determi- 
nations previously made in connection 
with the issuance of each of the afore- 
said orders and of the previously issued 
amendments thereto; and all of said pre- 
vious findings and determinations are 
hereby ratified and affirmed, except in- 
sofar as such findings and determina- 
tions may be in conflict with the findings 
and determinations set forth herein. 


marketing 4 
(a) The tentative marketing agree- 
ment and the order for the New England 


in the current of interstate commerce or 
directly burden, obstruct, or affect inter- 
state commerce in milk or its products; 
and 


(e) It is hereby found that the neces- 
sary expense of the market administrator 
for the maintenance and functioning of 
such agency will require the payment by 
each handler, as his pro rata share of 

such expense, 4 cents per hundredweight, 
or such lesser amount as the Secretary 
may prescribe, with respect to milk speci- 
fied in § 1001.85 of the tentative market- 
ing agreement and the order for the New 
England marketing area. 

The following findings are hereby made 
with respect to the tentative marketing 
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agreement and the order for the New 
York-New Jersey marketing area: 

(a) The tentative marketing agree- 
ment and the order, as hereby proposed 
to be amended, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the Act; 

(b) The parity prices of milk as deter- 
mined pursuant to section 2 of the Act 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the marketing area, and the minimum 
prices specified in the tentative market- 
ing agreement and the order, as hereby 
proposed to be amended, are such prices 
as will reflect the aforesaid factors, in- 
sure a sufficient quantity of pure and 
wholesome. milk, and be in the public 
interest; and 

(c) The tentative marketing agree- 
ment and the order, as hereby proposed 
to be amended, will regulate the han- 
dling of milk in the same manner as; and 
will be applicable only to persons in the 
respective classes of industrial and com- 
mercial activity specified in, a marketing 
agreement upon which a hearing has 
been held. 


RULINGS ON EXCEPTIONS 


decision, except the attached marketing 
agreements, be published in the FepERAL 
REGISTER. The regulatory provisions of 
the marketing agreements are identical 
with those contained in the respective 
orders as hereby proposed to be amended 
by the attached orders which are pub- 
lished with this decision. 


DETERMINATION OF PRODUCER APPROVAL 
AND REPRESENTATIVE PERIOD 


September 1975 is hereby determined 
to be the representative period for the 
purpose of ascertaining: 

(1) Whether the issuance of the New 
England order, ~which amends and 


merges the orders, as amended, regulat- 
ing the handling of milk in the Boston 
Regional and Connecticut marketing 
areas, is approved or favored by pro- 
ducers, as defined under the terms of the 
attached New England order, who dur- 
ing such representative period were en- 
gaged in the production of milk for sale 
within the marketing area defined in the 
attached New England order; and 

(2) Whether the issuance of the order, 
as amended and as hereby proposed to be 
amended, regulating the handling of 
milk in the New York-New Jersey mar- 
keting area, is approved or favored by 
producers, as defined under the terms of 
the New York-New Jersey order (as 
amended and as hereby proposed-to be 
amended), who during such representa- 
tive period were engaged in the produc- 
tion of milk for sale within the New 
York-New Jersey marketing area. 


Signed at Washington, D,C., on: Janu- 
ary 26, 1976. 
Ricwarp L, FeLtTNeEr, 
Assistant Secretary. 


Order * amending and merging the or- 
ders, regulating the handling of milk in 
the Boston Regional and Connecticut 
marketing areas. 


FINDINGS AND DETERMINATIONS 


The findings and determinations here- 
inafter set forth are supplementary and 


Act of 1937, as amended (7 US.C. 601 et 
seq.), and the applicable rules of prac- 
tice and procedure (7 CFR Part 900). 

Upon the basis of the evidence intro- 
duced at such hearing and the record 
thereof, it is found that: 

(1) The New England order, which 
amends and merges the aforesaid orders, 
and all of the terms and conditions 
thereof, will tend to effectuate the de- 
clared policy of the Act; 

(2) The parity prices of milk, as de- 
termined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which af- 
fect market supply and demand for milk 
in the New England marketing area, and 
the minimum prices specified in the New 


1 This order shall not become effective un- 
less and until the requirements of § 900.14 
of the rules of practice and procedure gov- 
erning proceedings to formulate marketing 
agreements and marketing orders have been 
met. 
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England order are such prices as will re- 
flect the aforesaid factors, insure a suf- 
ficient quantity of pure and wholesome 
milk, and be in the public interest; 


(4) All milk and milk products han- 
died by handlers, as defined in the New 
England order, are in the current of in- 
terstate commerce or directly burden, ob- 
struct, or affect interstate commerce in 
milk or its products; and 

(5) It is hereby found that the neces- 
sary expense of the market administrator 
for the maintenance and functioning of 
such agency will require the payment by 
each handler, as his pro rata share of 
such expense, 4 cents per hundredweight, 
or such lesser amount as the Secretary 
may prescribe, with respect to milk speci- 
fled in § 1001.85 of the attached New 
England order. 

Order relative to handling. It is there- 
fore ordered that on and after the ef- 
fective date hereof the orders regulating 
the handling of milk in the Boston Re- 
gional and Connecticut marketing areas 
(Parts 1001 and 1015, respectively) shall 
be amended and merged into one order. 
Part 1015 is thereby superseded, and such 
vacated part designation shall be re- 
served for future assignment. The han- 
dling of milk in the merged marketing 
area, to be designated as the “New Eng- 
land Marketing Area” (Part 1001), shall 
be in conformity to and in compliance 
with the terms and conditions of the 


REGISTER on October 8, 1975 (40 FR 
47316), shall be and are the terms and 
provisions of this order and are set forth 
in full herein, subject to the following 
modifications: 

Changes are made in δὲ 1001.5a (intro- 
ductory text), 1001.5b (d) (1) and (2) 


-_ (6), 1001.11(c), 1001.12, and 1001.45 
9). 


PART 1001—MILK IN THE NEW 
ENGLAND MARKETING AREA 


Regulated plant under another Fed- 
eral order. 


FEDERAL REGISTER, VOL. 41, NO 
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Monthly reports of receipts and 


utilization. 
Other reports of receipts and utili- 
’ zation. 
regarding individual pro- 
ducers and dairy farmers. 
Notices to producers. 


CLASSIFICATION OF MILK 


Classes of utilization: : 

Classification of inventories. 

Classification of fluid milk products 
moved to plants. 

———— of receipts to classes— 


in general. 
Initial assignments to Class I milk. 
Initial assignments to Class II milk. 
ee 


Market administrator’s report con- 
cerning classification. 


CLass PRICES 


Class prices. 
Basic formula price. 

Plant location adjustments. 
Determination of applicable zone 
locations for pricing purposes. 
Announcement of class prices. 

Equivalent price. 
BLENDED PRICE 


Computation of value of fluid milk 
products. at class prices. 


Computation of basic blended 


Announcement of blended prices 

and butterfat differential. 
PAYMENTs For MILK 

Producer-settlement fund. 

Handlers’ producer-settlement fund 
debits and credits. 

Payments to and from the producer- 
settlement fund. 

Payments to producers. 

Payments to cooperative associa- 
tions, 


1001.85 Assessment for order administra- 
tion. 


1001.86 Deduction for marketing services. 


AuTHoagiry: The provisions of this Part 
1001 are issued under Sections 1-19, 48 Stat. 
31, as amended: 7 U.S.C. 601-674. 


GENERAL PROVISIONS 
§ 1001.1 General provisions. 


The terms, definitions, and provisions 
in Part 1000 of this chapter are hereby 
incorporated by reference and made a 
part of this order. 


. 20—THURSDAY, JANUARY 
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DEFINITIONS 


§ 1001.2 New England marketing area. 
“New England marketing area,” here- 
inafter called the “marketing area, 
means all territory within the bound 
aries of the places set forth below, all 
waterfront facilities connected therewith 
and craft moored thereat, and all terri- 
tory therein occupied by any govern- 
mental installation, institution, or other 
similar establishment: 

ConNNECTICUT 
All of the State of Connecticut. 

MASSACHUSETTS 


Counties: 
Barnstable. 
Bristol 


Dukes. 


Essex. 
Franklin (except the towns of New Salem, 


Royalston, Templeton, Uxbridge, Warren, 
West Brookfield, and Winchendon). 
New HAMPpsHIRE 
Counties: 
Belknap. 
Cheshire. 
Grafton (the towns of Ashland, 
water, Bristol, Holderness, and Plymouth 
only). 
Hilisborough. 
Merrimack. 
Rock 
Strafford. 
Sullivan (except the town of Plainfield). 
All cities and towns except New Shoreham 
(Block Island). 
VERMONT 
Counties: 
Bennington (the towns of Landgrove, Peru, 


“Route disposition” means distribution 
of Class I milk by a handler to retail or 
vending 
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products for resale or manufacture into 
milk products and used for the handling 
or processing of milk or milk products. 
The term “plant” shall not include: 

(a) Distribution points (separate 
premises used primarily for the transfer 
to vehicles of packaged fluid milk prod- 
ucts moved there from processing and 
packaging plants) ; or 

(b) Bulk reload points (separate 
premises used for the transfer of milk 
en route from dairy farmers’ farms to a 
plant, at which premises facilities for 
washing and sanitizing cans or tank 
trucks are not maintained and used) . 


§ 1001.5 Pool plant. 


“Pool plant” means any plant that 
meets the applicable conditions for pool 
plant status under 88 1001.5a, 1001.5b, or 
1001.5c. However, if the market adminis- 
trator determines that a specified propor- 
tion or quantity of the receipts from dairy 
farmers and of pool milk from other 
sources handled at a plant is not avail- 
able for Class I use because there is in 
force an unconditional contract for the 
plant to supply fluid milk products for 
Class II use; the plant shall not be a pool 
plant for the month in which the market 
administrator notifies the handler of the 
determination and for any subsequent 
month in which the contract is in force 
for any part of the month. 


§ 1001.5a Distributing plant. 


Each processing and packaging plant 
(other than a producer-handler’s plant 
under any Federal order, a regulated 
plant under another Federal order, or an 
exempt distributing plant under § 1001.6 
(b)) shall be a pool distributing plant in 
any month in which it meets the condi- 
tions specified in this section. Receipts 
and disposition of filled milk shall be 
excluded in determining whether a plant 
has met these conditions. 

(a) Its total Class I disposition in the 
month, or in either of the 2 preceding 
months, is not less than 40 percent of 
its tetal receipts of fluid milk products in 
the co: month. 

(b) Its route disposition in the market- 
ing area in the month: 

(1) Is not less than 10 percent of its 
total receipts of fluid milk products; 

(2) Exceeds its route disposition in any 
other Federal marketing area; and 

(3) Exceeds 700 quarts on any day or a 
daily average of 300 quarts. 


8 1001.5b Supply plant. 


Each plant (other than a plant de- 
scribed in paragraph (e) of this section: 
shall be a pool supply plant in any month 
in which it meets the conditions specified 
in paragraph (a), and in paragraph (b), 
(c), or (ad), of this section. Receipts and 
disposition of filled milk shall be excluded 
in determining whether a plant has met 
these conditions. For the purposes of this 
section, milk received at a plant from a 
cooperative association in its capacity as 
a handler under ἃ 1001.9(d) shall be con- 
sidered as having been received at that 
plant from dairy farmers’ farms. 

(a) It is a plant at which facilities are 
maintained and used for washing and 
sanitizing cans or tank trucks and to 
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which milk is moved from dairy 
farmers’ farms in cans and is there ac- 
cepted, weighed or measured, sampled, 
and cooled, or to which milk is moved 
from dairy farmers’ farms in tank trucks 
and is there transferred to stationary 
equipment or to other vehicles. 

(b) It is a plant from which in the 
month of July at least 15 percent, and in 
any month of August through November 
at least 25 percent, of its total receipts of 
milk from dairy farmers’ farms is shipped 
as fluid milk products, other than as di- 
verted milk, to pool distributing plants. 

(c) For any month of July through 
November, it is one of a group of plants 
that meets the conditions specified in this 
paragraph. 


(1) The handler’s written request for 
continuation of pool supply plant status, 
which the plant held under his operation 
in the preceding month, is received by 
the market administrator on or before 
the 16th day of the month. 

(2) The group of plants, considered as 
a unit, meets the shipping requirements 
specified in paragraph (Ὁ) of this sec- 
tion. 


(3) To qualify as a pool supply plant 
under this paragraph in November of any 
year, the plant, considered individually, 
shall have met the shipping requirements 
specified in paragraph (b) of this section 
in one of the months of July through 
October of that year. 

(4) For the purposes of this paragraph, 
any supply plant operated by a coopera- 
tive association that is also a handler 
under § 1001.9(d) may be considered as 
one of a group of plants. In that event, 
the group’s total receipts of milk from 
dairy farmers’ farms shall be the total of 
such receipts by the association other 
than at any of its plants that is not one 
of the group, and the group’s qualifying 
shipments shall consist of the qualifying 
shipments from the plants in the group 
plus the quantity of milk moved from 
farms of its members to pool distributing 
plants by the association in its capacity 
as a handler under § 1001.9(d). 

(ἃ) For any month of December 
through June, it is a plant from which at 
least 15 percent of its total receipts of 
milk from dairy farmers’ farms is shipped 
as fluid milk products, other than as di- 
verted milk, to pool distributing plants, 
or it is a plant that meets the require- 
ments for automatic pool plant status 
specified in this paragraph. The auto- 
matic pool plant-status of a plant shall 
be revoked for any month for which the 
market administrator has received the 
handler’s written request for revocation 
on or before the 16th day of that month. 
In that event, the plant shall not have 
automatic pool plant status in any sub- 
sequent month of the current December 
through June period. 

(1) The plant was a pool supply plant 
under this order or the Boston Regional 
or Connecticut orders in each of the pre- 
ceding months of July through Novem- 
ber; or 

(2) The plant was a pool supply plant 
under this order or the Boston Regional 
or Connecticut orders in at least two of 
the preceding months of July through 
November and would have been such a 


New York-New Jersey Federal order. 

(e) No plant shall be a pool supply 
plant in any month in which it is op- 
erated as: 

(1). A pool distributing plant; 

(2) An exempt distributing plant un- 
der § 1001.6(b) ; 

(3) The plant of a producer-handler 
under any Federal order; 

(4) A regulated plant under another 
Federal order if its Class I disposition 
of fluid milk products, except filled milk, 
in the marketing area regulated by that 
order exceeds its shipments of fluid milk 
products, except filled milk, to pool dis- 
tributing plants under this order; or 

(5) A plant designated as a 
pool plant under the New York-New 
Jersey Federal order. 


8 1001.5ce Cooperative association plant 
located in the marketing area. 

Each plant, other than a plant oper- 
ated as a pool distributing plant or a 
pool supply plant, that is located in the 
marketing area and operated by a co- 
operative association shall be a pool 
plant in any month in which its route 
disposition does not exceed 2 percent of 
its total receipts of fluid milk products. 
Receipts and disposition of filled milk 
shall be excluded in determining whether 
a plant has met these conditions. 


§ 1001.6 Exempt distributing plant. 


“Exempt distributing plant” means: 

(a) A plant, other than a pool supply 
plant or a regulated plant under another 
Federal order, that meets all the re- 
quirements for status as a pool distribut- 
ing plant except that its route disposi- 
tion (exclusive of filled milk) in the 
marketing area in the month does not 
exceed 700 quarts on any day or a daily 
average of 300 quarts. 

(b) A plant that is operated by a gov- 
ernmental agency and from which there 
is route disposition in the marketing 
area. 


§ 1001.7 Distributing plant for unregu- 
lated markets. 

“Distributing plant for unregulated 
markets” means a processing and pack- 
aging plant from which the route dispo- 
sition outside any. Federal marketing 
area amounts to more than 50 percent 
of its total receipts of fluid milk prod- 
ucts during the month. The term shall 
not apply to a pool plant, an exempt 
distributing plant, a producer-handler’s 
plant under any Federal order, or a regu- 
lated plant under another Federal order. 


§ 1001.8 Regulated plant under another 
Federal order. 


“Regulated plant under another Fed- 
eral order” means a pool plant under 
another Federal order or any other plant 
at which all fluid milk products han- 
dled become subject to the classification 
and pricing provisions of another Fed- 
eral order, 


§ 1001.9 Handler. 

“Handler” means: 

(a) Any person who operates a pool 
plant; 
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his farm to a handler’s pool plant or pur- 
chased from him by a cooperative asso- 
ciation in its capacity as a handler under 
§ 1001.9(d) during any month in which 
milk from that farm was received as base 
milk under another Federal order. 


$1001.12 Producer. 


“Producer” means a dairy farmer who 
produces milk that is moved, other than 
in packaged form, from his farm to a pool 
Plant, or to any other plant as diverted 
= However, the term shall not in- 
clude: 


(a) Α producer-handler under any 


(f) A dairy farmer with respect to 


ay nee Product assigned under § 1001.45 
6); 
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§ 1001.14 Pool milk. 


“Poo] milk” means fluid milk products 
(other than exempt milk) received or 
disposed of as specified in this section, 
except that with respect to filled milk 
the term shall include only the quantity 
proved to have been made from other 
fresh fluid milk products. 

(a) Receipts of producer milk; 


(b) The following receipts of fluid milk 
products at pool plants (exclusive of re- 
ceipts from other pool plants, producer- 
handlers under any Federal order, ex- 
empt distributing plants, and receipts 
from regulated plants and pool bulk tank 
units under other Federal orders that are 
classified and priced under the other or- 
ders) : 

(1) Receipts at pool distributing plants 
from plants located outside the New 
England States and beyond zone 40; 

(2) Receipts at pool plants, other than 
pool distributing plants, to the extent as- 
signed to Class I milk under § 1001.45 
(g), from plants located outside the New 
England States and beyond zone 40; and 

(3) Receipts at pool plants, to the ex- 
tent assigned to Class I milk under 
§ 1001.45(h), from plants located within 
one of the New England States or in zone 
40 or ἃ nearer zone, exclusive of bulk 
fluid milk products from distributing 
plants for unregulated markets; and 

(c) Route disposition in the marketing 
area from any processing and packaging 
plant (except a pool plant, a producer- 
handler’s plant under any Federal order, 
an exempt distributing plant, or a regu- 
lated plant under another Federal or- 
der). In determining the quantity of 
pool milk under this paragraph, the total 
quantity of route disposition in the mar- 
keting area from the plant first shall be 
reduced by the quantity of fluid milk 
products received at the plant during the 
month that is classified and priced as 
Class I milk or the equivalent thereof 
under any marketwide pool Federal or- 
der and that is not used to offset route 
disposition in any other Federal mar- 
keting area. 


§ 1001.15 Diverted milk. 


“Diverted milk” means milk, other 
than that excluded under § 1001.12 from 
being considered as received from a pro- 
ducer, that meets the conditions set forth 
in paragraph (a) or (b) of this section 
and is not excluded from diverted milk 
under paragraph (c) of this section. For 
purposes of this section, the terms “pro- 
ducer milk” and “pool plant” shall in- 
clude any milk or any plant that met 
the “producer milk” or “pool plant” def- 
initions of the Boston Regional and Con- 
necticut orders at the applicable time. 

(a) Milk that a handler in his capac- 
ity as the operator of a pool plant reports 
as having been moved from a dairy farm- 
er’s farm to the pool plant, but which he 
caused to be moved from the farm to an- 
other plant that is not a plant of a 
producer-handler, if the handler specifi- 
cally reports such movement to the other 
plant as a movement of diverted milk, 
and the conditions of paragraph (a) (1) 
or (2) of this section have been met. Milk 
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that is diverted milk under this para- 
graph shall be considered to have been 
received at the pool plant from which it 
was diverted, but for pricing purposes the 
location adjustments for the zone loca- 
tion specified in § 1001.53 shall be used. 

(1) During any 2 months subsequent 
to July of the preceding calendar year, or 
during the current month, on more than 
half of the days on which the handler 
caused milk to be moved from the dairy 
farmer’s farm during the month, all of 
the milk that the handler caused to be 
moved from that farm was physically 
received as producer milk at the han- 
dler’s pool plant or at another of the 
handler’s pool plants that is no longer 
operated as a plant. 

(2) During the current month and not 
more than 5 other months subsequent to 
July of the preceding calendar year, milk 
from the dairy farmer’s farm was re- 
ceived at or diverted from the handler’s 
pool plant as producer milk, afd during 
the current month all of the milk from 
that farm that the handler reported as 
diverted milk was moved from the farm 
in a tank truck in which it was inter- 
mingled with milk from other farms, the 
milk from a majority of which farms was 
diverted from the same pool plant in ac- 
cordance with the preceding provisions of 
this paragraph. 

(b) Milk that a cooperative association 
in its capacity as a handler under § 1001.- 
9(d) caused to be moved from a dairy 
farmer’s farm to a nonpool plant that is 
not a plant of a producer-handler if the 
association specifically reports the move- 
ment to such plant as a movement of 
diverted milk, and the conditions of 
paragraph (b) (1) or (2) of this section 
have been met. Milk that is diverted un- 
der this paragraph shall be considered to 
have been received by the cooperative as- 
sociation in its capacity as a handler 
under ὃ 1001.9(d), but for pricing pur- 
poses the location adjustments for the 
zone location specified in § 1001.53 shall 
be used. a 

(1) During any 2 months subsequent 
to July of the preceding calendar year, or 
during the current month, on more than 
half of the days on which the cooperative 
association in its capacity as a handler 
under § 1001.9(d) caused milk to be 
moved from the farm as producer milk 
during the month, all of the milk that 
the association caused to be moved from 
the farm was physically received at a 
pool plant. 

(2) During the current month and not 
more than 5 other months subsequent to 
July of the preceding calendar year, the 
cooperative association in its capacity as 
a handler under § 1001.9(d) caused milk 
to be moved from the dairy farmer’s farm 
as producer milk, and during the current 
month all of the milk from that farm 
that the cooperative association in its 
capacity as a handler under ὃ 1001.9(d) 
reported as diverted milk was moved from 
the farm in a tank truck in which it was 
intermingled with milk from other farms, 
the milk from a majority of which farms 
was diverted by the association in accord- 
ance with the preceding provisions of this 
paragraph. 


(c) Milk moved, as described in para- 
graphs (a) and (b) of this section, from 
dairy farmers’ farms to nonpodol plants 
in excess of 25 percent of the total quan- 
tity of producer milk received (including 
diversions) by the handler during the 
month shall not be diverted milk. Such 
milk, and any other milk reported as di- 
verted milk that fails to meet the require- 
ments set forth in this section, shall be 
considered as having been moved directly 
from the dairy farmers’ farms to the 
plant of physical receipt, and if that 
plant is a nonpool plant the milk shall be 
excluded from producer milk. If the han- 
dler fails to designate the dairy farmers 
whose milk is to be so excluded, the entire 
quantity of milk that the handler caused 
to be moved from dairy farmers’ farms 
directly to-nonpool plants during the 
month shall be excluded from producer 
milk. 


§ 1001.16 Exempt milk. 


“Exempt milk” means: 

(a) Fluid milk products received at a 
pool plant in bulk from a nonpoo!l plant 
to be processed and packaged, for which 
an equivalent quantity of packaged fluid 
milk products is returned to the operator 
of the nonpool. plant during the same 
month, if the receipt of bulk fluid milk 
products and return of packaged fluid 
milk products occur during an interval 
in which the facilities of the nonpool 
plant at which the fluid milk products 
are usually processed and packaged are 
temporarily unusable because of fire, 
flood, storm, or similar extraordinary cir- 
cumstances completely beyond the deal- 
er’s control; 

(b) Packaged fluid milk products re- 
ceived at a pool plant from a nonpool 
plant in return for an equivalent quantity 
of bulk fluid milk products moved from 
a pool plant for processing and packaging 
during the same month, if the movement 
of bulk fluid milk products and receipt 
of packaged fluid milk products occur 
during an interval in which the facilities 
of the pool plant at which the fluid milk 
products are usually processed and pack- 
aged are temporarily unusable because of 
fire, flood, storm, or similar extraordinary 
circumstances completely beyond the 
handler’s control; and 

(c) Milk received at a pool plant in 
bulk from the dairy farmer who produced 
it, to the extent of the quantity of any 
packaged fluid milk products returned 
to the dairy farmer, if: 

(1) The dairy farmer is a State or local 
government that-is not engaged in the 
route disposition of any of the returned 
products; and 

(2) The dairy farmer has, by written 
notice to the market-administrator and 
the receiving handler, elected nonpro- 
ducer status for a period of not less than 
12 months beginning with the month in 
which the election was made and con- 
tinuing for each subsequent month until 
canceled in writing, and the election is in 
effect for the. current month. 


§ 1001.17 Fluid milk product. 


“Fluid milk product” means milk, 
skimmed milk, flavored milk or skimmed 
milk, cultured skimmed milk, butter- 
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reconstituted cream, and any mixture of— 
milk or skimmed milk and cream con- 
taining 10 percent or more of butterfat. 


§ 1001.19 Filled milk. 


“Filled milk” means any combination 
of nonmilk fat (or oil) with skimmed 
milk (whether fresh, cultured, reconsti- 
tuted or modified by the addition of 
nonfat milk solids), with or without 
milkfat, so that the product (including 
stabilizers, emulsifiers or flavoring) re- 
sembles milk or any other fluid milk 
product, and contains less than 6 per- 
cent nonmilk fat. (or oil). 


§ 1001.20 Cooperative association. 


“Cooperative association” means any 
cooperative marketing association of 
producers which the Secretary deter- 
mines: 

(a) To be qualified under the provi- 
sions of the Act of of February 
18, 1922, known as the “Capper-Volstead 
Act”; 

(b) To have full authority in the sale 
of milk of its members; and 


(c) To be engaged in making col- 


ΠΠΗΠῚ; 
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ties of skim milk and butterfat contained 
in: 

(a) Receipts of milk and milk prod- 
ucts in the form of: 


ceipts from the handler’s own produc- 
tion) ; 

(2) Pool milk other than producer 
milk; 

(3} Fluid milk products and cream 
from all other plants; 
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administrator, at his request and in ac- 

cordance with instructions by him, ad- 

vance notice of the handler’s intention 
: replaced. 


§ 1001.32 individual 
eben hearers 
Each 


(4) Milk from cooperative associations als. 


in their capacity as handlers under 
8 1001.9{d) ; and 

(5) Fluid milk products and cream 
from all other sources (including the 
quantities of fluid milk products or 
cream reconstituted from other milk 
products and the quantities of other 
milk products used to fortify fluid milk 
products or cream) ; 

(b) Inventories of fluid milk products 
and cream at the beginning and at the 
end of the month; 

(c) The respective quantities of fluid 


classified accordan 
visions of $$ 1001.40 through 1001.42; 
and 


(d) Bulk milk received at a handler’s 
pool plant from a cooperative associa- 
tion in its capacity as the operator of a 
pool plant or as a handler under § 1001.9 
(ἃ), if such milk was rejected by the 
handler subsequent to his receipt of the 
milk on the basic that it was not of mar- 
ketable quality at the time the milk was 
delivered to the handler’s plant, and 
such milk was removed from the plant in 
bulk form by the cooperative associa- 
tion and was replaced with other milk 
from the association. Except for pur- 
poses of this paragraph and § 1001.31(c), 
such milk that was so removed from the 
handler’s plant~shall be treated for all 
other purposes of the order as though 
it had not been delivered to and received 
at the handler’s plant. 


§ 1001.31 Other reports of receipts and 
utilization. 


(a) Each handler who is not required 
to file monthly reports of receipts and 
utilization under § 1001.30 shall file with 
the market administrator reports relat- 
ing to his receipts and utilization of 
milk and milk products at the time and 
in the manner prescribed by the market 
administrator. 

(Ὁ) Each handler who dumps fluid 
milk products at a pool plant shall: 

(1) Give the market administrator, 
at his request and in accordance with 
instructions by him, advance notice of 
the handler’s intention to dump such 
products and the quantities involved; 
and ᾿ 


(2) Submit to the market administra- 
tor at the time and in the manner pre- 
scribed by him such detailed reports of 
dumpage as the market administrator 
requests. 

(c) Each handler who intends to have 
@ receipt of unmarketable milk replaced 
with other milk in the manner described 
under § 1001.30(d) shall give the market 


20 days after the end of the month, his 
producer payroll for the month, which 
shall show for each producer: 

(1) The daily and total pounds of milk 
ge and its average butterfat test; 

(2) The net amount of the handler’s 
payments to the producer, with the 
prices, deductions, and charges involved. 


§ 1001.33 Notices to producers. 


Each handler shall furnish each pro- 
ducer from whom he receives milk the 
following information regarding the 
weight and butterfat test of the milk: 

(a) Whenever he receives milk from 


after receipt of the milk a written notice 
of the quantity so received; 

(c) If butterfat tests of the producer's 
milk are determined from: fresh milk 
samples, the handler shall give the 
producer within 10 days after the end 
of each month a written notice of the 
producer’s averaze butterfat test for the 
month. Such notice shall not be required 
if the handler has given the producer a 
written notice of the butterfat test for 
each of the sampling periods within the 
month; and 

(d) If butterfat tests of the producer’s 
milk are determined from composite milk 
samples, the handler shall give the 
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producer within 7 days after the end of 
each sampling period a written notice of 
the producer’s average butterfat test for 
the period. 


CLASSIFICATION OF MILK 
§ 1001.40 Classes of utilization. 


Except as provided in §§ 1001.41 and 
1001.42, all skim milk and butterfat re- 
quired to be reported by a handler under 
§ 1001.30 shall be classified as follows: 

(a) Class I milk. Class I milk shall be 
all skim milk and‘ butterfat (including 
that used to produce concentrated 
milk): 

(1) Disposed of in the form of a fluid 
milk product, except as otherwise pro- 
vided in paragraph (b) of this section; 
and 

(2) Not established as Class IT milk. 

(b) Class II milk. Class II milk shall 
be all skim milk and butterfat for which 
the handler who first receives the skim 
milk and butterfat proves that such 
were: 

(1) Disposed of, or in inventory at the 
end of the month, in the form of cream; 

(2) Used to produce milk products 
other than fluid milk products or cream; 

(3) Disposed of in bulk fluid milk 
products to manufacturing establish- 
ments such as bakeries, candy factories, 
soup factories, and similar establish- 
ments at which the fluid milk products 
were used in the manufacture of food 
products other than milk products; 

(4) In fluid milk products in inven- 
tory at the end of the month to the ex- 
tent not classified as Class I milk under 
§ 1001.41; 

(5) Disposed of in fluid milk products 
for livestock feed; 

(6) In fluid milk products dumped or 
discarded, if the conditions imposed 
under § 1001.31(b) have been met; 

(7) In fluid milk products destroyed or 
lost under extraordinary circumstances; 
and 

(8) In shrinkage not in excess of 2 
percent of the respective quantities of 
skim milk and butterfat in receipts of 
fluid milk products and cream, exclusive 
of diverted milk and inventory at the 
beginning of the month. The shrinkage 
on the milk of a cooperative association 
in its capacity as a handler under 
§$1001.9(d) that is received at a pool 
plant shall be classified as Class II milk 
up to the entire 2 percent maximum rate 
if the operator of the pool plant notifies 
the market administrator in writing, on 
or before the date on which its receipt is 
required to be reported under § 1001.30, 
that he has agreed to purchase the milk 
on the basis of farm bulk tank measure- 
ment readings and of the butterfat tests 
of samples of the milk taken from the 
farm bulk tank. Otherwise, the shrink- 
age on such receipts at a pool plant shall 
be classified as Class II milk only up to 
1.5 percent thereof and shrinkage of up 
to 0.5 percent on the milk so moved 
shall be classified as Class II milk to the 
cooperative association in its capacity as 
a handler under § 1001.9(d). 


§ 1001.41 Classification of inventories. 


Inventories of fluid milk products at 
the end of each month shall be classi- 
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fied as Class I milk pending final disposi- 
tion of the fluid milk products, if the 
handler requests such classification and 
does not receive milk from producers or 
cooperative associations in their capacity 
as handlers under § 1001.9(d) or does 
not claim a Class I classification of any 
fluid milk products received. 


§ 1001.42 Classification of fluid milk 
products moved to plants. 


Fluid milk products moved from a pool 
plant to any other plant, or by a cooper- 
ative association in its capacity as a 
handler under § 1001.9(d) to any plant, 
shall be classified as follows: 

(a) As Class I milk if transferred in 
packaged form to any other plant; 

(b) As Class I milk if transferred from 
@ pool plant to the plant of a producer- 
handler under any Federal order; 

(c) As Class I milk if moved from a 
pool plant to an exempt distributing 
plant under § 1001.6(b) ; 

(d) In the class to which assigned un- 
der § 1001.47 if moved in bulk form to 
any pool plant; 

(e) In the class to which assigned un- 
der the other order if moved in bulk form 
to a regulated plant under another Fed- 
eral order; 

(f) As Class I milk, to the extent of 
the total quantity of the same form of 
fluid milk products so moved that is uti- 
lized as Class I milk at the plant to which 
moved, if moved in bulk form to any 
plant other than a plant to which move- 
ments of bulk fluid milk products are 
subject to classification under the pre- 
ceding paragraphs of this section, and as 
Class II milk to the extent of any re- 
mainder; and 

(g) As Class I milk if moved in bulk 
form to any plant other than a pool plant 
or a regulated plant under another 
Federal order and thence to another 
plant, not regulated under a Federal or- 
der, located outside the New England 
States and New York State. 


§ 1001.43 Assignment of receipts 
classes in general. 


(a) The total quantities of skim milk 
and butterfat received during the month 
at each pool plant and by each coopera- 
tive association in its capacity as a han- 
dler under ὃ 1001.9(d) ‘including those 
quantities in inventory at the beginning 
of the month) shall be assigned sepa- 
rately, in the manner and sequence pro- 
vided in §§ 1001.44 through 1001.47, to 
the respective quantities of skim milk 
and butterfat classified as Class I milk 
and Class II milk under §§ 1001.40 
through 1001.42. 

(b) Except as provided in § 1001.46, 
whenever receipts have been assigned 
under §§ 1001.44 through 1001.47 to the 
remaining pounds in a class, all remain- 
ing receipts shall be assigned to the other 
class. 

(c) If receipts from more than one 
plant are to be assigned under a para- 
graph in § 1001.45 or § 1001.47, the re- 
ceipts shall be assigned in sequence ac- 
cording to the zone locations of the 
plants, beginning with the plant in the 
nearest zone to Boston for assignments 
to Class I milk and beginning with the 


plant in the most distant zone from Bos- 
ton for assignments to Class II milk. 


§ 1001.44 Initial assignments to Class I 
milk 


. 


(a) Assign to Class I milk the receipts 
of exempt milk. 

(b) Assign to Class I milk the receipts 
of packaged fluid milk products from 
regulated plants under other Federal or- 
ders, if the fluid milk products are classi- 
fied and priced under the other orders as 
Class I milk or the equivalent thereof or 
in accordance with their assignment 
under this order. 

(c) Assign to Class I milk the receipts 
of packaged fluid milk products from 
other pool plants. 

(d) Assign to Class I milk the fluid 
milk products in inventory at the begin- 
ning of the month that were classified as 
Class I milk in the preceding month. 


§ 1001.45 Initial assignments to Class II 
milk . 

(a) Assign to Class 11 milk the quanti- 
ties of fluid milk products or cream re- 
constituted from other milk products 
and the quantities of other milk products 
used to fortify fluid milk products or 
cream. If the quantity of any reconsti- 
tuted product is not known, the quantity 
assigned shall be the quantity of butter- 
fat used in the reconstitution and the 
quantity of skim milk required to pro- 
duce the milk products so used. Any un- 
accounted-for plain condensed milk or 
skimmed milk, dry whole milk, or nonfat 
dry milk shall be considered to have been 
used in the reconstitution of fluid milk 
products. 

(b) Assign to Class II milk the quan- 
tities of cream in inventory at the be- 
ginning of the month and received dur- 
ing the month. 

(c) Assign to Class II milk the receipts 
of fluid milk products (other than ex- 
empt milk) from a local or State govern- 
ment that has elected nonproducer status 
for the month under § 1001.16(c) and re- 
ceipts from dairy farmers for other mar- 
kets under § 1001.11(d). 

(ἃ) Assign to Class II milk the fluid 
milk products in inventory at the begin- 
ning of the month that were not assigned 
under § 1001.44(d). . 

(e) Assign to Class II milk the receipts 
of fluid milk products from producer- 
handlers under any Federal order, from 
farms of a governmental agency that is 
operating an exempt distributing plant 
under ὃ 1001.6(b), and from exempt dis- 
tributing plants; and receipts from dairy 
farmers which are rejected and segre- 
gated in the handler’s normal operation 
for receiving milk, and which receipts 
are accepted and disposed of by. the 
handler as salvage product rather than 
as milk. 

(f) Assign to Class II milk the receipts 
of bulk fluid milk products from distrib- 
uting plants for unregulated markets lo- 
cated within one of the New England 
States or in zone 40 or a nearer zone. 

(g) At pool plants other than pool dis- 
tributing plants, assign to Class II milk 
the receipts of fluid milk products from 
plants located outside the New England 
States and beyond zone 40, if the fluid 
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milk products are not classified and 
priced under any Federal order. 


located within one of the New England 
States or in zone 40 or a nearer zone, 
except receipts assigned under para- 
graph (f) of this section and receipts 
that are classified and priced under any 
Federal order. 


§ 1001.46 Special assignments at pool 
distributing plants. 

(a) At pool distributing plants, assign 
to Class II milk, to the extent of the re- 
maining pounds in that class, the re- 
ceipts of bulk fluid milk products from 
each regulated plant or handler under 
another Federal order, if both the 
shipper and the operator of the receiving 
ee Ses ee 
sification and assignmen‘ 

(b) At pool aero plants, assign 
in the manner provided in paragraph 
(b) (1) and (2) of this section any re- 
maining receipts of bulk fluid milk prod- 
ucts from each regulated plant or han- 
dler under another Federal order, if such 
receipts are classified and priced under 
the other order as Class I milk or the 
equivalent thereof or in accordance with 
their assignment under this order. 

(1) Assign such receipts to Class I 
milk and Class II milk in proportion to 
the estimated percentages of skim milk 
and butterfat, respectively, in each class 
in producer milk of all handlers for the 
month as announced under § 1001.48, or 
in proportion to the remaining pounds 
of skim milk and butterfat, respectively, 
in each class at all of the handler’s pool 
plants, whichever procedure results in 
the greater quantity of skim milk and 
butterfat combined in such receipts being 
assigned to Class IT milk. 

(2) The quantity assigned to Class II 
milk under this paragraph shall-not ex- 
ceed the quantity of Class ΠῚ milk re- 


(ce) If the quantity to be assigned to 
@ class under paragraph (Ὁ) of this sec- 
tion exceeds the quantity remaining in 
that class at the pool distributing plant, 
the remaining quantity shall be increased 
to the quantity to be assigned to that 
class and the remaining quantity in that 
class at the handler’s other pool plants 
shall be decreased to the same extent, in 
sequence beginning with the plant in the 
zone nearest to Boston. The quantity 
remaining in the other class thereupon 
shall be decreased correspondingly at the 
pool distributing plant and shall be in- 
creased co: at the other pool 
Plants involved in the adjustment. 

(d) The quantities assigned under 
this section shall be limited to the ex- 
cess of the receipts from a plant over the 
quantities of bulk fluid milk products 
moved to that plant from the pool dis- 
tributing plant. 

§ 1001.47 Additional mis to 
GosludG@eetiwa υρας 

(a) At pool distributing plants that 
have received bulk fluid milk products 
from pool plants located outside the 
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nearby plant zone, assign to Class ΤΙ 
milk a quantity of receipts from pro- 
ducers. and cooperative associations in 
their capacity as handlers under § 1001.9 
(ἃ) equal to 6 percent of the plant’s Class 
I route disposition or the remaining Class 
II milk at the plant, whichever is less. 

(b) Assign to Class I milk the receipts 
of milk from producers and cooperative 
associations in their capacity as handlers 
under § 1001.9(d) that have not been 
previously assigned. 

(c) Assign to Class I milk the receipts 
of bulk fluid milk products from other 
pool plants. 

(d) At pool distributing plants, assign 
to Class I milk the receipts from plants 
located outside the New England States 
and beyond zone 40 of pool milk other 
than producer milk, if the fluid milk 
products received are not classified and 
priced under any Federal order. 

(e) At pool plants other than pool dis- 
tributing. plants, assign to Class I milk 
the receipts of bulk fluid milk products 
from each regulated plant or handler 
under another Federal order, if such re- 
ceipts are classified and priced under 
the other order as Class I milk or the 
equivalent thereof or in accordance witn 
their assignment under this order. 

(Ὁ) Assign to Class II milk any receipts 


of fluid milk products not previously 
assigned. 


§ 1001.48 Market administrator’s report 
* concerning classification. 


Whenever required for the purpose of 
assigning receipts from a regulated plant 
or handler under another Federal order 
under § 1001.46(b), the market admin- 
istrator shall publicly announce his esti- 
mate of the utilization (to the nearest 
whole percentage) in each class during 
the month of skim milk and butterfat, 
respectively, in producer milk of all han- 
dlers. Such estimate shall be based upon 
the most current available data and shall 
be final for such purpose. 


CLass PRICES 
§ 1001.50 Class prices. 


The class prices per hundredweight of 
milk for the month at plants located in 
zone 21 shall be as follows: 

(a) Class I price. The Class I price 
shall be the basic formula price for the 
second preceding month plus $2.58. 

(Ὁ) Class H price. Subject to the ad- 
justment set forth below for the appli- 
cable month, the Class II price shall be 
the basic formula price for the month. 


§ 1001.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
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manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as reported 
by the Department for the month, ad- 
justed to a 3.5 percent butterfat basis and 
rounded to the nearest cent. For such ad- 
justment, the butterfat differential 
(rounded to the nearest one-tenth cent) 
per one-tenth percent butterfat shall be 
0.12 times the simple average of the 
wholesale selling prices (using the mid- 
point of any.price range as one price) of 
Grade A (92-score) bulk butter per 
pound at Chicago, as reported by the De- 
partment for the month. For the purpose 
of computing the Class I price, the result- 
ing price shall be not less than $4.33. 


§ 1001.52 Plant location adjustments. 


The class prices and blended prices 
computed under $$ 1001.50 and 1001.61 
shall be subject to plant location adjust- 
ments based upon the zone locations of 
plants. The zone location of any plant 
and the location adjustments applicable 
to each zone location shall be determined 
as specified in this section. 

(a) Each plant that is located in the 
States of Connecticut, Massachusetts 
(except Berkshire County) , or Rhode Is- 
land shall be in the “nearby plant” zone. 

(b) The zone location of each plant 
that is outside the “nearby plant” zone 
shall be based upon its highway mileage 
distance to Boston, Massachusetts, as 
determined by use of Mileage Guide No. 


In any instance in which the map does 
not clearly show the mileage between 
points on a road, the mileage used shall 
be the mileage as determined by the 
highway authority for the state in which 
the road is located. 

(c) The distance for each plant shall 
be the mileage between Boston and the 
named point nearest to the plant, as 
shown in the mileage charts. If that 
named point is not listed in the mileage 
charts, the distance for the plant shall 
be the lowest mileage distance between 
Boston and that named point, computed 
as follows: 

(1) Determine from the charts the 
mileage between Boston and each of the 
three key points nearest to the named 
point which are nearer to Boston than 
the named point; and 

(2) For each of these key points, add 
to the result in paragraph (c) (1) of this 
section the mileage between the key 
point and the named point, measured to 
the greatest extent possible over roads 
designated as principal roads 

(ἃ) Notwithstanding the provisions of 
paragraphs (b) and (c) of this section; 
for any named point located in New Eng- 
land. and New York State, determine the 
highway mileage distance between Bos- 
ton and the named point by use of the 
appropriate state maps contained in 
Mileage Guide No. 7, issued by House- 
hold Goods Carriers’ Bureau, Agent, Ar- 
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lington, Virginia. Such distance shall be 
the lowest highway mileage between 
Boston and the named point on the map, 
over roads designated thereon as paved, 
all-weather roads. In the event that the 
named point is not located on a through, 
paved, all-weather road, such other 
roads shall be used to reach a through, 
paved, all-weather road as will result in 
the lowest highway mileage to Boston, 
except that such other roads shall not be 
used for a distance of more than 15 
miles if it is otherwise possible to con- 
nect with a through, paved, all-weather 
road. In any instance in which the map 
does not clearly show the mileage be- 
tween points on a road, the mileage used 
shall be the mileage as determined by 
the highway authority for the state in 
which the road is located. The mileage so 
determined, or the mileage determined 
under paragraphs (b) and (c) of this 
section, whichever is less, shall be con- 
sidered to be the lowest highway mileage 
νον between Boston and the named 
po: 

(e) The location adjustments for each 
plant shall be the amounts shown in the 
following table for the zone in which the 
plant is located: 


Location adjustments for determination of 


Distance to Plant price ad- 
Boston (miles) location zone justments hundred 


+ 
> 


+4. 
+4. 
+3. 


5 
2 
0 
7 
5 
2 
0. 
9 
6 
4 
1 
6 
3 
2 
6 
4 
1 
6 
7 


1111 ον τε ἐξ εξ 


! 
ΡΝ 
Φ ὅσ οὐ Οὐ»»» Οὐ 00 ὦ συοϑεῦ ὦ ὦ 


1 Class I and blended price location adjustments 

to plants located more than 400 miles from Boston 

be the table.at the rate of 1 

ἢ except that in no event 

at any zone be less than 

the Class II price for the month for plants in the same 
zone. 
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§ 1001.53 Determination of applicable 
zone locations for pricing purposes. 


In computing the value of fluid milk 


- products at class prices under § 1001.60, 


the handlers’ producer-settlement fund 
debits and credits under § 1001.71, the 
minimum amounts payable to producers 
under §1001.73, and the minimum 
amounts payable to cooperative associa- 
tions under. § 1001.74, the location ad- 
justments specified in § 1001.52 for the 
zone location of the plant for which the 
computation is being made shall be used 
except that for the following items the 
adjustments for the zone locations speci- 
fied shall be used: 

(a) For producer milk diverted by any 
handler, including a cooperative associa- 
tion in its capacity as a handler under 
§ 1001.9(d) , the zone location of the plant 
to which the milk was diverted; 

(b) For producer milk of a cooperative 
association in its capacity as a handler 
under § 1001.9(d) moved to a pool plant, 
the zone location of the plant to which 
the milk was moved; 

(c) For milk of a cooperative associa- 
tion in its capacity as a handler under 
§ 1001.9(d) in shrinkage, overage, extra- 
ordinary loss, and ending inventory, the 
zone location of the pool plant, or pool 
plants within the same zone, to which 
the greatest aggregate quantity of such 
milk of the cooperative association was 
moved during the current month or the 
most recent month; 

(d) For beginning inventory of a co- 
operative association in its capacity as a 
handler under § 1001.9(d), the zone lo- 
cation at which the milk was priced as 
— inventory during the previous 
month; 

(e) For receipts of pool milk other than 
producer milk from plants, the zone lo- 
cation of the plant from which it was 
received; 

(f) For receipts assigned to Class I milk 
under §§ 1001.45 (6) and (f) and 1001.47 
(f), the zone location of the plant from 
which the product was received; and 

(g) For any excess of beginning inven- 
tory assigned to Class I milk under 
§ 1001.45(d) over the quantities of pro- 
ducer milk and of milk from cooperative 
associations in their capacity as han- 
dlers under § 1001.9(d) assigned to Class 
I milk in the preceding month, the zone 
location of the pool plants from which an 
equivalent quantity of receipts of fluid 
milk products were assigned to Class II 
milk in the preceding month in sequence 
beginning with the plant in the zone 
nearest to Boston. 


§ 1001.54 Announcement 
prices. 

The ‘market administrator shall an- 
nounce publicly on or before the fifth day 
of each month the Class I price for the 
following month and the Class II price 
for the preceding month. 


§ 1001.55 Equivalent price. 


If, for any reason, a price specified in 
this part for use in computing class prices 


of class 


or for other purposes is not reported or 
published in the manner described in 
this part, the market administrator shall 
56 one determined by the Secretary to 
be equivalent to the price that is speci- 
fied. 


BLENDED PRICE 


§ 1001.60 Computation of value of fluid 
milk products at class prices. 


For each month, the market adminis- 
trator shall compute, as specified in this 
section, the value of fluid milk products 
at class prices, at each plant other than 
the plant of a producer-handler under 
any Federal order, and of the fluid milk 
products of each cooperative association 
in its capacity as a handler under § 1001.9 
(d) which were not moved to a pool 
plant. The prices used shall be those for 
the applicable zone locations as deter- 
mined under § 1001.53. 

(a) Multiply by the applicable class 
prices the quantities of: 

(1) Producer milk assigned under 
§ 1001.47 (a) and (b) except that for any 
cooperative association in its capacity as 
a handler under ὃ 1001.9(d) the quantity 


(2) Pool milk other than preducer milk 
assigned under §§ 1001.45 (g) and (ἢ) 
and 1001.47(d) ; and 

(3) Milk received at a pool plant from 

association in its 


(1) Product assigned to Class I 
under 88 1001.44(d) and 1601.45(a) 
(0); 


(3) Product assigned to 
under §§ 1001.45(e) and (f) and 1001. 
(ὃ ; and 

(4) Filled milk not proved to have been 
made from other fresh fluid 
ucts assigned to Class I 
8 1001.45(g) and (h). 


(c) If the total quantity of 


milk or butterfat, respectively, assigned 
to that class under §§ 1001.43 through 
1001.47, multiply the excess (overage) by 
the applicable class price, adjusted by 
the butterfat differential. 

(d) Multiply by the applicable Class 
I price the quantities of: 

(1) Pool milk distributed as route dis- 
position in the marketing area from the 
handler’s nonpool plant; and 
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(2) Pilled milk distributed as route dis- 
position in the marketing area from the 
handiler’s nonpool plant which is ex- 
cluded from pool milk only because it is 
not proved to have been made from other 
fresh fluid milk products. 

(e) Multiply by the applicable Class IT 
prices the quantities of: 

(1) Product assigned to Class I milk 
under § 1001.45(a) through (c) ; 

(2) Product assigned to Class I milk 
_ 88 1001.45(e) and (f) and 1001.47 
(f); and 

(3) Product for which a value is de- 
termined under paragraphs (b) (4) and 
(d)(2) of this section. 

(f) Multiply by the applicable Class I 
price for the preceding month the prod- 
uct assigned to Class I milk under 
§ 1001.44(d). 


(g) Multiply by the applicable Class II 
price for the preceding month the quan- 
tity of product for which a value is de- 
=— under paragraph (b) (2) of this 
sec’ 


(h) For any cooperative association in 
its capacity as a handler under § 1001.9 


obtained under para- 
graphs (e) through (h) of this section. 


§ 1001.61 Computation of basic blended 
price. 


The basic blended price per hundred- 


§ 1001.30 and the payment for the preced- 
ing month required under § 1001.72(a). 


ts, that are applicable 
under §§ 1001.52 and 1001.53. 


March, 30 cents in April, and 40 cents 
in May and June. 


Marech—June, and for November add the 
remainder of the amount subtracted un- 


der such paragraph (c) and the interest basic 


earned on the aggregate fund. 
(e) Add an amount equal to not less 
than one-half of the unobligated balance 
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of the producer-settlement fund as at 
the close of business on the 10th day after 
the end of the month. 


(g) Subtract not less than 4 cents nor 
more than 5 cents for the purpose of 
retaining a cash balance in the producer- 
settlement fund. 


§ 1001.62 Announcement of blended 
prices and butterfat difterential. 


The market administrator shall an- 
nounce publicly on or before: 

(a) The 5th day after the end of each 
month the butterfat differential for such 
month; and 

(b) The 13th day after the end of each 
month the zone blended prices result- 
ing from the adjustment of the basic 
blended price for such month, as com- 
puted under § 1001.61, by the location 
adjustments set forth in § 1001.52. 


PAYMENTS FoR MILK 


§ 1001.70 Producer-settlement fund. 
(a) The market administrator shall 


fund.” He shall deposit into the fund all 
amounts. received from handlers under 
$§ 1001.72, 1001.77, and 1001.78 and the 
amount subtracted under § 1001.61(c). 
He shall pay from the fund all amounts 
due handlers under $§ 1001.72, 1001.77, 
and 1001.78 and the amount added under 
8 1001.61(d), subject to his right to off- 
set any amounts due from the handler 
under these sections and under §§ 1001.85 
and 1001.86. 

(Ὁ) All amounts subtracted under 
§ 1001.61(c), including interest earned 
thereon, shall remain in the producer- 
settlement fund as an obligated balance 
until it is withdrawn for the purpose of 
effectuating § 1001.61(d). 


8 1001.61(c) in an interest-bearing bank 
account or accounts in a bank or banks 
duly approved as a Federal depository 
for such monies, or invest them in short- 
term U.S. Government securities. 


§ 1001.71 Handlers’ ucer - settle- 
coi a <n (ae 

On or before the 15th day after the end 

of the month, the market administrator 


ὃ handler under § 1001.9(d) shall be com- 
Puted as specified in this paragraph.’ 
(1) Multiply the quantities of pool 
milk and the quantities of fluid milk 
products received at the pool plant from 
cooperative associations in their capac- 
ity as handlers under § 1001.9(d) by the 
blended price computed under 
§ 1001.61 adjusted by any location ad- 
justments applicable under §§ 1001.52 
and 1001.53. 


(2) For any cooperative association in 
its capacity as a handler under § 1001.9 


ἢ 


ἽΜΗΙ 
: " 


tion in its capacity as a handler under 
8 1001.9(d). 

(Ὁ) The producer-settlement fund 
debit or credit of any handler shall be 
the net of the producer-settlement fund 
debits and credits as computed for all of 


the end of the month, each handler shall 
producer for milk received from 
the first 15 days of the month 


ἕξ ΕΣ 
HE 
: 
ἢ 
E 
ξ 
: 


Ht 
ἕξ 


, 
: 
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this section. If the handler has not re- 
ceived full payment from the market ad- 
ministrator under §1001.72(b) by the 
date payments are due under this para- 
graph, he may reduce pro rata his pay- 
ments to producers by an amount not to 
exceed such underpayment. Such pay- 
ments shall be completed after receipt of 
the balance due from the market admin- 
istrator by the next following date for 
making payments under this paragraph. 

(c) If the handler’s net payment to a 
producer is for an amount less than the 
total amount due the producer under 
this section, the burden shall rest upon 
the handler to prove to the market ad- 
ministrator that each deduction from the 
total amount due is properly authorized 
and properly chargeable to the producer. 

(d) In making payment to producers 
under paragraph (b) of this section for 
milk diverted from a pool plant to a plant 
at which a lower blended price would ap- 
ply under this order, the handler may 
elect to pay such producers at the price 
applicable at the zone location of the 
plant from which the milk was diverted, 
if the resulting net payment to each pro- 
ducer is not less than that otherwise re- 
quired under this section and the rate of 
payment and the deductions shown on 
the statement required to be furnished 
under § 1001.75 are those used in comput- 
ing the payment. 


§ 1001.74 Payments to cooperative as- 
sociations. 


(a) Each cooperative association may 
file with a handler who is not a coopera- 
tive association a claim either for the 
payments that the handler is required 
to make’ to the association’s producer 
members under §1001.73 or for authorized 
deductions from such payments. The 
claim shall contain a list of the producers 
to whom the payments are due or to 
whom the deductions apply, an agree- 
ment to indemnify the handler in the 
making of such payments or deductions, 
and a certification that the association 
has for each producer listed an untermi- 
nated membership contract authorizing 
the payment or deduction. 

(b) The handler shall withhold from 
the association’s producer members the 
payments or the deductions specified in 
paragraph (a) of this section in accord- 
ance with the association’s claim. He 
shall pay the amounts withheld to the 
association on or before the dates on 
which such amounts otherwise would 
have been due to the producer members 
under § 1001.73. 

(c) For each producer member from 
whom payment was withheld, the han- 
dler shall furnish the association a sup- 
porting statement showing the informa- 
tion required to be furnished to the pro- 
ducer under § 1001.75. 


month not later than the 12th day of the 
following month. For each producer 
member from whom a deduction is made 
under this section; the handler shall fur- 
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nish the association a statement show- 
ing the pounds of milk received. 

(ἃ) Each handler who receives fluid 
milk products at his plant from a coop- 
erative association in its capacity as the 
operator of a pool plant or in its capacity 
as a handler under § 1001.9(d) shall 
make payment to the association for 
such receipts as follows: 

(1) On or before the 5th day after the 
end of the month, for the fluid milk 
products received from the association 
during the first 15 days of the month at 
a rate that is not less than the zone 21 
Class If price for the preceding month. 
The payment made to the association 
under this subparagraph shall constitute 
partial payment of the total amount re- 
quired to be paid under this paragraph. 

(2) On or before the 20th day after 
the end of the month, for not less than 
the total value of fluid milk products 
received from the association’s pool 
plants, as determined by multiplying the 
respective quantities assigned to each 
class under §§ 1001.44 and 1001.47 by the 
class price for the month, adjusted by 
the location adjustments applicable un- 
der §§ 1001.52 and 1001.53 and the 
butterfat differential applicable under 
§ 1001.76, minus the amount of the pay- 
ment made to the association under par- 
agraph (d)(1) of this section. 

(3) On or before the 20th day after the 
end of the month, for not less than the 
total value of milk received from the 
cooperative association in its capacity as 
a handler under § 1001.9(d), at the basic 
blended price per hundredweight for the 
month computed under § 1001.61, ad- 
justed by the location adjustment ap- 
plicable under §§ 1001.52 and 1001.53 and 
the butterfat differential applicable un- 
der § 1001.76, minus the amount of the 
payment made to the association under 
paragraph (d)(1) of this section. If the 
handler has not received full payment 
from the market administrator under 
§ 1001.72(b) by the date payment is due 
under this subparagraph, he-may reduce 
his payment to the association by an 
amount not to exceed such underpay-. 
ment. Such payment shall be completed 
after receipt of the balance due from the 
market administrator by the next fol- 
lowing date for making payment under 
this subparagraph. 


§ 1001.75 Statemefts to producers. 


In making the payments to producers 
required under § 1001.73, each handler 


_Shall furnish each producer with a sup- 


porting statement, in such form that it 
may be retained by the producer, which 
shall show: 

(a) The month and the identity of the 
handler and of the producer; 

(b) The pounds «nd butterfat test of 

milk that is received from the producer, 
or if more thar. one minimum rate of 
payment is applicable to the producer’s 
milk under § 1001.73, the respective 
pounds and test to which each minimum 
rate of payment applies; 
' (0) The minimum rate or rates, in- 
cluding the butterfat differential, at 
which payment to the producer is re- 
quired under § 1001.73; 


(d) The rate that is used in making 
the payment, if such rate is other than 
the applicable minimum rate; 

(e) The amount or the rate per hun- 
dredweight of each deduction claimed by 
the handler, including any deductions 
claimed under §§ 1001.74 and 1001.86, 
together with a description of the respec- 
tive deductions; and 

(f) The net amount of payment to the 
producer. 


§ 1001.76 Butterfat differential. 


(a) In making the payments to pro- 
ducers required under § 1001.73 and the 
payments to cooperative associations re- 
quired uncer § 1001.74(d), each handler 
shall add for each one-tenth of one per- 
cent of average butterfat content above 
3.5 percent, or may deduct for each one- 
tenth of one percent of average butterfat 
content below 3.5 percent, as a butterfat 
differential, an amount per hundred- 
weight that shall be computed by the 
market acministrator under paragraph 
(b) of this section. 

(b) Multiply by 0.115 and round to the 
nearest one-tenth cent the simple aver- 
age of the daily wholesale selling prices 
(using the midpoint of any price range 
as one price) per pound of Grade A (92- 
score) bulk creamery butter at Chicago, 
as reported by the Department for the 
month. 


§ 1001.77 Adjustment of accounts. 


(a) Whenever the market administra- 
tor’s verification of a handler’s reports 
or payments discloses an error in pay- 
ments to or from the market administra- 
tor under δὲ 1001.72, 1001.85; or 1001.86, 
the market administrator shall promptly 
issue to the handler a charge bill or a 
credit, as the case maybe, for the 
amount of the error. Adjustment charge 
bills issued during the period beginning 
with the 11th day of the prior month and 
ending with the 10th day of the current 
month shall be payable by the handler to 
the market administrator on or before 


~ the 18th day of the current month. Ad- 


justment credits issued during that 
period shall be payable by the market 
administrator to the handler on or be- 
fore the 20th day of the current month. 

(b) Whenever the market administra- 
tor’s verification of a handler’s payments 
discloses payment to a producer or «& 
cooperative association of an amount 
less than is required by §§ 1001.73 and 
1001.74, the handler shall make payment 
of the balance due the producer or the 
cooperative association not later than the 
20th day after the end of the month in 
which the handler is notified of the 
deficiency. 


§ 1001.78 Charges on overdue accounts. 


Any producer-settlement fund account 
balance due from or to a handler under 
§§ 1001.72, 1001.77, or, 1001.78, for which 
remittance has not been received in or 
paid from the market admz:nistrator’s 
office by the close of business on the 20th 
day of any month, shall be increased one 
percent effective the following day. Any 
remittance received by the market ad- 
ministrator after the 20th day of any 
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month in an envelope that is postmarked 
not later than the 18th day of the month 
shall be considered to have been received 
by the 20th day of that month. 


ADMINISTRATIVE ASSESSMENT AND MARKET- 
Inc SERVICE DEDUCTION 


§ 1001.85 Assessment for order admin- 
istration. 


On or before the 18th day after the . 


end of the month, each handler shall 
pay to the market administrator his pro 
rata share of the expense of adminis- 
tration of this order. The payment shall 
be at the rate of 4 cents per hundred- 
weight, or such lesser rate as the Secre- 
tary may prescribe. The payment shall 
apply to: 

(a) All of a handler’s receipts at pool 
plants during the month, of fluid milk 
products from all sources, except receipts 
from pool plants, receipts from regulated 
plants or pool bulk tank units under 
other Federal orders if such receipts were 
subject to an administrative expense as- 
sessment under the other order, and re- 
ceipts of exempt milk processed at plants 
other than pool plants; 

-(b) All receipts and beginning inven- 
tory of a cooperative association in its 
capacity as a handler under § 1001.9(d) 
for the month less its disposition to pool 
plants and ending inventory for the 
month; and 

(c) The quantity distributed as route 
disposition in the marketing area from 
a handler’s honpool plant for which a 
value is determined under ἃ 1001 δ0(ἀ). 


§ 1001.86 Deduction. for marketing 
services. 


(a) In making the payments required 
by § 1001.73 to producers, other than 


Pay the amount deducted to the market 
administrator or or before the 18th day 
after the end of the month. 

(b) The market administrator shall 
expend amounts received under para- 
graph (a) of this section only in pro- 
viding for market information to such 
producers and for verification of weights, 
samples, and tests of milk received from 
them. The market administrator may 
contract with a cooperative association 
Cee Ne ESS νον ὦ ὧν 


Order’ amending the order, regulating 
the handling of milk in the New York- 
New Jersey marketing area. 

FINDINGS AND DETERMINATIONS 


The findings and determinations here- 
inafter set forth are supplementary and 


‘This order shall not become effective un- 
less and until the requirements of § 900.14 of 
the rules of practice and procedure govern- 
ing proceedings to formulate 
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in addition to the findings and determi- 
nations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and all of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such find- 
ings and determinations may be in con- 
flict with the findings and determina- 
tions set forth herein. 

(a) Findings. A public hearing was 
held upon certain proposed amendments 
to the tentative marketing agreement 
and to the order regulating the handling 
of milk in the New York-New Jersey mar- 
keting area. The hearing was held pur- 
suant to the provisions of the Agricul- 
tural Marketing Agreement Act of 1937, 
as amended (7 U.S.C. 601 et seg.), and 
the applicable rules of practice and pro- 
cedure (7 CFR Part 900). 

Upon the basis of the evidence intro- 
duced at such hearing and the record 
thereof, it is found that: 

(1) The said order as hereby amended, 
and -all of the terms and conditions 
thereof, will tend to effectuate the de- 
clared policy of the Act; : 

(2) The parity prices of milk, as deter- 
mined pursuant to section 2 of the Act, 
are not reasonable in view of the price of 
feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the said marketing area, and the mini- 
mum prices specified in the order as 
hereby amended, are such prices as will 
reflect the aforesaid factors, insure a suf- 
ficient quantity of pure and wholesome 
milk, and be in the public interest; and 

(3) The said order as hereby amended 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity speci- 


Order relative to handling. It is there- 
fore ordered that on and after the effec- 
tive date hereof the handling of milk in 
the New York-New Jersey marketing 
area shall be in conformity to and in 

conditions 


order contained in the recommended de- 
cision issued by the Administrator on 
September 30, 1975 and published in the 
ἘΈΡΕΒΑΙ, Recister on October 8, 1975 (40 
FR 47316), shall be and are the terms and 
provisions of this order, amending the 
order, and are set forth in full herein: 


PART 1002—MILK IN NEW YORK-— 
NEW JERSEY AREA 


'§ 1002.14 [Amended] 


1. In § 1002.14, paragraph (Ὁ) is re- 
voked. 


2. In § 1002.28, paragraph (f) is re- 
vised as follows: 


§ 1002.28 Temporary poo: plants. 
. * © 5» 


(Ὁ A plant not be a pool plant 
of this section for the pe- 
the conditions set forth 


4489 
in subparagraphs (1) and (2) of this 
paragraph: . 

(1) If the pool plant designation was 


§ 1002.27(a), for the period No- 
vember 30 except as pry agen 
graph (e) of this section. 


following June 30. 
(3) [Revoked] 


§ 1002.29 [Amended] 


3. In § 1002.29, the proviso of para- 
graph (a) is revoked 


§ 1002.45 [Amended] 


4. In § 1002.45(a), subparagra) (9) 
is revoked. - 


5. In § 1002.45(a) (12), the reference 
“(9)” is revoked. 


§ 1002.50a [Amended] 


6. In § 1002.50a, the reference “1002.- 
52” in the introductory text is revoked. 


§ 1002.52 [Removed] 
7. Section 1002.52 is revoked. 
§ 1002.70 [Amended] 


8. bag rae the reference “(6)” 


in the text is changed to 
“(4)” and subparagraph (5) is revoked. 


PART 1015 [RESERVED] 
1. Part 1015 is removed and reserved. 


Untrep StaTes DEPARTMENT OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 


MARKETING AGREEMENT REGULATING THE HAN- 
DLING OF MILK IN THE NEW ENGLAND MAR- 
KETING AREA 


The parties hereto, in order to effectuate 
declared 


. 
. 


provisions 
8 1001.87 Record of milk handied and au- 


1975, 
hundredweight of milk covered by this mar- 
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Secretary in accordance with § 900.14(a) of 
the aforesaid rules of practice and procedure. 

IN WITNESS WHEREOF, The contracting 
handlers, acting under the provisions of the 
Act, for the purposes and subject to the 
limitations herein contained and not other- 
wise, have hereunto set their respective 
hands and seals. 


[SEAL] 


UNrTep STATES DEPARTMENT OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 


MARKETING AGREEMENT REGULATING THE HAN- 
DLING OF MILK IN THE NEW YORK-NEW 
JERSEY AREA 


The parties hereto, in order to effectuate 
the declared policy of the Act, and in accord- 
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ance with the rules of practice and procedure 
effective thereunder (7 CFR Part 900), de- 
sire to enter into this marketing agreement 
and do hereby agree that the provisions re- 
ferred to in paragraph I hereof as augmented 
by the provisions specified in paragraph II 
hereof, shali be and are provisions of this 
marketing agreement as if set out in full 
herein. 


I. The findings and determinations, order 
relative to handling, and the provisions of 
88 1002.1 to 1002.90, all inclusive, of the or- 
der regulating the handling of milk in the 
New York-New Jersey marketing area which 
is annexed hereto; and 

II. The following provisions: 

8 1002.91 Record of milk handled and au- 
thorization to correct typographical errors. 

(a) Record of milk handled. The under- 
signed certifies that he handied during the 
month of September 1975, 
hundredweight of milk covered by this mar- 
keting agreement. 

(b) Authorization to correct typographical 
errors. The undersigned hereby authorizes 


the Director, or Acting Director, Dairy Di- 
vision, Agricultural Marketing Service, to 
correct any typographical errors which may 
have been made in this marketing agreement. 

8 1002.92. Effective date. This marketing 
agreement shall become effective upon the 
execution of a counterpart hereof by the 
Secretary in accordance with ὃ 900.14(a) of 
the aforesaid rules of practice and procedure. 

IN WITNESS WHEREOF, The contracting 
handlers, acting under the provisions of the 
Act, for the purposes and subject to the limi- 
tations herein contained and not otherwise, 
have hereunto set their respective hands and 
seals. 


[FR Doc.76—2564 Filed 1-28-—76;8:45 am] 
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